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General History. 


1773 The people of Boston board 
the English ships and throw 
wie tea overboard. 

1774- Congress meets at Philadel¬ 
phia and denies right of Parlia¬ 
ment to tax colonies.—Acces- 
sion of Louis XVI. 

1775 George Washington appointed 
Commander-in-Chief of Ameri¬ 
can forces. 

1775- 83. War of American Inde- 

pendence. 

1776 (July 4). Declaration of Inde- 
pendence by United States. 

1778. Death of Earl of Chatham. 

War with Prance in Europe. 1 

Erance recognizes independence 
of United States. 


1781 England at war with Spain, 
France, Holland, and American 
colonies. 

Cornwallis surrenders at York- 
town. 


1782. Lord North resigns.—Lord 
Rockingham and then Lord 
^ Shelburne, Prime Ministers. 

Grattan’s Declaration of Right 
accepted by Irish Parliament. 

1783 (April 2). Coalition ministry 
under Duke of Portland as 
Prime Minister. 


India. 


1772. Warren Hastings, Governor 
of Bengal.—Draws up plan of 
government. 

Directors of East India Company 
declare a deficit, and appeal to 
Lord North for help. 

(November.)' Secret Parliamen¬ 
tary inquiry into affairs of 
Company. 

1773. Regulating Act passed (1? 
Geo. Ill, o. 63). 

Motion condemning Oliver ejected. 

1774. Warren Hastings becomes 
first Governor-General of India. 

Rohilla War, 

Death of Clive. 

1775. Benares and Ghazipur ceded 
to Company. 

Government of Bombay occupy 
Salsette and Bassein. 


1770. Trial and execution of Nun- 
comar. 

Maratha War. 

1778. English seize French settle¬ 
ments in India. 

1779. Marathas repel English ad¬ 
vance on Poona. 

League of Mysore. Marathas and 
Nizam against English. 

1780. Hyder Ali ravages Carnatic. 

1781. Benares insurrection.—Defeat 
of Hyder Ali at Porto Novo.— 
Treaty of Peace with Marathas. 

! Parliamentary inquiries into ad¬ 
ministration of justice in Ben¬ 
gal and into causes of Carnatic 
M ar. Act passed to amend the 
Regulating Act (21 Geo. Ill, 
c. 70). 

1782. Death of Hyder Ali. 

Naval battles between French and 

English in Bay of Bengal. 

1783. Pondicherry and other French 
settlements restored to France 
by Treaty of Versailles. 


CHAPTER III 


DIGEST OF STATUTORY ENACTMENTS RELATING TO THE 
GOVERNMENT OE INDIA 

2/.2J._ The marginal references in square brackets [ J indicate the enactments 

reproduced. 

PART I. 


The Secretary oe State in Council. 

The Crown. 


Govern¬ 
ment of 
India by 
the 

Crown. 
[21 & 22 
Viet. c. 
106 , s. 2 .] 


_(!) British. India (a) is governed by and in the name of 

His Majesty the King (h). 

(2) All rights which, if the Government of India Act, 1858, 
had not been passed, might have been exercised by the East 
India Company in relation to any territories, may be exercised 
by and in the name of His Majesty as rights incidental to 
the government of British India (c). 


(a) The expressions c British India 5 and India are defined by 
s. 124 of this Digest, in accordance with the Interpretation Act, 1889 
(52 & 53 Viet. c. 63, s. 18), and the Indian General Clauses Act (X of 
1897, s. 3 (7) (27)). 

The language used in the Act of 1833 ( 3^4 Will. IV, c. 85, s. 1) 
was: £ the territories now in the possession and under the govern¬ 
ment of the said company.’ A similar expression was used in the 
Indian Councils Act, 1861 (24 & 25 Viet. c. 67, s. 22). Hence questions 
arose as to the application of the Acts to territories subsequently 
acquired. Those questions have, however, now been set at rest by 
s. 3 of the Indian Councils Act, 1892 (55 & 56 Viet. c. 14), which 
expressly declares the applicability of the Acts of 1833 and 1861 to 
territories subsequently acquired. 

(b) The Royal Titles Act, 1876 (39 & 40 Viet. c. 10), authorized 
the Queen, with a view to the recognition of the transfer of the govern¬ 
ment of India from the East India Company to the Crown, by Royal 
Proclamation, to make such addition to the style and titles apper¬ 
taining to the Imperial Crown of the United Kingdom and its depend- 
Q .a +.0 TW Mfl.iftfitv id- t s cm meet. Accordindv the Queen, 
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the words, fi Indiae Imperatrix, or Empress of India.’ (London 
Gazette, April 28 , 1876 , 2667 ), and ‘Emperor of India 5 forms part 
of the title of the present King. 

(c) These rights include the right to acquire and cede territory. 

See Lcichmi Narayan v. Raja Pratab Singh, I. L. R. 2 All. 1 , and p. 36 
above, and note (a) to s. 36 below. 

The Secretary of State. 

2.— (1) Subject to the provisions embodied in this Digest, TheSecre- 
one of His Majesty’s principal Secretaries of State (in this state. 
Digest referred to as ‘ the Secretary of State ’) has and JT 
performs all such or the like powers and duties in anywise Io6 ’ s - 3-1 
relating to the government or revenues of India (a), and all 
such or the like powers over all officers appointed or continued 
under the Government of India Act, 1858, as, if that Act had 
not been passed, might or should have been exercised or per¬ 
formed by the East India Company, or by the Court of Directors 
or Court of Proprietors of that Company, either alone or by the 
direction or with the sanction or approbation of the Com¬ 
missioners for the Affairs of India, in relation to that govern¬ 
ment or those revenues and the officers and servants of that 
Company, and also all such powers as might have been exercised 
by the said Commissioners alone (b). 

(2) In particular, the Secretary of State may, subject to L8 & 4 
tbe provisions embodied in this Digest, superintend, direct, <^85, sV 
and control all acts, operations, and concerns which in anywise 
relate to or concern the government or revenues of India, and 

all grants of salaries, gratuities, and allowances, and all other 
payments and charges whatever out of or on the revenues of 
India. 

(3) Any warrant or writing under His Majesty’s Royal [21 & 22 
Sign Manual which, before the passing of the Government of ^6%!*3.] 
India Act., 1858, was required by law to be countersigned by the 
president of the Commissioners for the Affairs of India must 

in lieu thereof be countersigned by the Secretary of State (c). 


Govern¬ 
ment of 
India by 
the 

Crown. 
[21 & 22 
Viet. c. 
106 , s. 2 / 


CHAPTER TII 

digest oe statutory enactments relating to the 
GOVERNMENT OF INDIA 

tr.Ii.-Thc marginal reference in square, brackets [ ] indicate the e.miclmcuk 

reproduced. 

PART I. 


ihd Secretary or State tn Ooitnoiia 
The Grown . 

rr 1 Al (l) Br,tish lndia is govOTUod by and in the name of 
His Majesty the King {!>). 

(2) All rights which, if the Government of India, Act, t« 5 8 , 
had not boon passed, might have boon exercised by the Rast 
1 India Company in relation to any territories, may be exorcised 
by and in the name of His Majesty as rights' incidental to 
the government of British India (e). 

s [t onirrfr ; ,!ri(i t rndi *’ !md «,-<> ,, v 

(<2 & ' Z ’ m o? 00r< , ttnce wdh t;I >0 Interpretation Act, i«*> 

X897, B. 3 (7) (27) )/’ H ‘ Tb ’ a,m th ° huVum Gen oral CUwhch Act (X of 

Tho language used in the Act of 183 ? (1 & A w;n i\r x 

z; :zzzzz;‘ n lYr 2 * “■* 

- F* mzzz 

3 01 tho Jndwn Councils Act, tRqz (tt & eg y.-^. , , . • 

expressly declares the applicability of HicLi r if' 4) ’ U< ‘' 

territories subsequently acquirod ° ° f l8 - W nrul ,Wir ((1 

meni of India from the T-n/r^ n n tran,c? ^ er °f tli(‘ govern- 
Proclamation, to make such additionTo'flf t0 + Cr ° wn ’ b .V :H «yd 
taming to the Imperial Crown of the United Kin^om^an d‘n < S i a ^ >0 *'" 
enems as to Her Majesty might seem meet. TccorSnX iC Z 
by proclamation dated April a8 . l8A added 
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The 
Council 
of India. 
[21 & 22 
Viet. c. 

106, ss. 7, 
10, 11, 13. 
32 & 33 
Viet. c. 


97 ) ss. 1, 

2, 3? 6. 
52 & 53 
VicL c. 
65.] 


| at. 

the like yearly salaries as may for the time being 1><‘ paid 
to any other Secretary of State and his under secretaries 
respectively (d). * 

{a) The term ‘ revenues of India 5 is retained here and elsewhere, 
though in an Act of Parliament it might now bo more accurate t < > speak 
of the revenues of British India. 

t (b) The Secretary of State is the minister through whom iho autho¬ 
rity of the Crown over India is exercised in England, and thus corre¬ 
sponds roughly to the president of tlio Board of Control ((dmmiHsionors 
for the Affairs of India), under the system which prevailed Indore the 
Act of 1858. He is appointed by the delivery of the seals of oilier, and 
appoints two under secretaries, one permanent, who is a member of 
the Civil Service, the other parliamentary, who changes with the 
Government. The Act of 1858 authorized the appointment of a fifth 
principal Secretary of State, in addition to the four previously existing 
(Home, Foreign, Colonial, and War). 

The office of Secretary of State is constitutionally a unit, though there 
axe live officers. Hence any Secretary of State is capable of perf< »rming 
the functions of any other, and consequently it is usual and proper to 
confer statutory powers in general terms on 4 a (or u the ”) Secretary 
of State, an expression which is defined by the Interpretation Act, 
1889, as moaning one of Her Majesty’s principal Secretaries of Slate, 
ut in matters relating to India there are certain functions which must 
e exeicised by the Secretary of State in Council. Sec Anson, L no and 
Custom of the Constitution (second edition), ii. pp. 167, 282. 

(c) See e.g. the provisions as to removal of officers below, s. 2 1 . 

(d) i.e. £5,000 to the Secretary of State, £2,000 to the permanent 
Under Secretary, and £1,500 to the Parliamentary Under Secretary. 

The Council of India. 

3 .—(1) The Council of India consists of not, more than 
fifteen and not less than ten members (a). 

(2) Tire right of filling any vacancy in the Council of India 
is vested in the Secretary of State. 

( 3 ) Unless at the time of an appointment to fill a vacancy 
in the Council of India nine of the then existing inoinbor.s of 
the council are persons who have served or resided in .'British 
India (b) for at least ten years, and have not last loft .British 
India more than ten years before the date of their appoint¬ 
ment, the person appointed to fill the vacancy must bo ho 
qualified. 
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(4) Every member of tire Council of India bolds office, 
except as by this section provided, for a term of ten years. 

(5) lire Secretary of State may for special reasons of 
public advantage reappoint for a, further term of live years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for- the reappointment 
must be set forth in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Save as 
aforesaid, a member of 'the Council of India, is not capable 
of reappointment. 

(6) Tire Secretary of State may also, if he flunks lif,|.rg& 4 o 
appoint any person having professional or other peculiar ™ ot u ‘ 7 ' 
qualifications to be a member of the Council of India during 

good behaviour. The special reasons for every such appoint¬ 
ment must be stated in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Not, more 
than three persons so appointed may he members of the council 
at the same time. If a member so appointed resigns his office, 
and has at tiro date of his resignation been a member of fire 
council for more than ten years, the King may, by warrant 
under His Sign Manual, countersigned by the Chancellor of 
the Exchequer, grant to him, out, of the revenues of India, 
a retiring pension during life of Jive hundred pounds («). 

. (?) Any J u«mbor of the Council of India may, by writing 
signed by him, icsigu his office. The .instrument of resigna- 
tion must be recorded in the minutes of the council. 

(8) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 

of Parliament. 


(9) There is paid to eaelr member of the Council of India 
out of the revenues of India the annual salary of twelve 
hundred pounds. 


J1 0f ^ “> 111 a but very limited, souse 

the successor of tiro old Court of Directors. Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Crown, and 
seven eloctod, in the first instance, by tiro Court, of Directors, and 











•Soul in 
council 
disquali¬ 
fication 
Jor Parlia¬ 
ment'. 

Vid.c, 
106, n, u. 

Claijun to 
(‘omj)eii,sa- 
I ion. 

U~&38 
\ id. r. 

97 , ». 7 -J 


Duties of 
council. 

1 J] & 22 

Viet. c. 
100, s. uj. j 


Powers of 
council. 

[21 & 22 
Viet. c. 
106, s. 23. J 
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subsequently by the council itself. The members of the council held 
otliee during good behaviour, but- were removable on an address by 
both Houses of Parliament. By an Act of (S60 (ye 33 Viet. 0. 07) 
the right of filling all vacancies in the council was vested in the Secretary 
of State, and the. tenure was changed from tenure during good be¬ 
haviour to tenure for a term of ten years, with a power of reappoint¬ 
ment for five years, * for special reasons. 1 By an Aet of T«X8p (52 
53 Viet. e. 65) tlie Secretary of State was authomed to abstain from 
tilling vacancies in the council until the number should In* reduced 
to ton. 

(/>) it will Ik* observed that service or residence in I British India 
(see 21 22 Viet. e. ion, s. 1), not in India, is the qunlifieulion. 

(r) This exceptional power, which was conferred by an Aet of i8;o 
(30 A 4° ^ i ( *t. e. 7), was exercised in the ease* of Sir II. S. Maine, and 
was probably eouieiTcd with special reference to his ease, 

4 . A member <>l the Domicil of India, is not capable of 
sitting or voting in Parliament. 

I his rest riot ion a p plies to seat sin both 1 louses of Parliament. 

5 . II at any time it appears to Parliament expedient lo 
! reduce the number or otherwise to deal with (In* constitution 

ol, the Domicil of India., a member of that council is not 
entitled to claim any compensation for tin* loss of his otliee, or 
tor any alteration in the terms and conditions under which his 
ohieo is held, unless he has served in his otliee for a period of 
ten years. 

Ibis enactment is contained in tin* Act of ) 80 o which changed the 
tenure of members of council. 

6 . I be Domicil of India, under tin*, direction of the 
Secretary ot State, and subject to the provisions (unbodied in 
this Digest, conducts the business transacted in the United 
Kingdom in relation to the government of India, and the 
correspondence with India. 

7. -~(i) All powers required to be exercised by the Secretary 
of State in Domicil, and all powers of the Uouncil of India, 
may be exercised at meetings of the council at which not. less 
than five members are present. 

(2) Ihe Council ol India may aet. notwithstanding any 
vacancy in their number. 
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8 . —(i) The Secretary of State is the president of the 
Council of India, with power to vote. 

(2) The Secretary of State in Council may appoint; any 
member of the Council of India to be vice-president thereof, 
and the Secretary of State may at any time remove any 
person so appointed. 

(3) At every meeting of the Council of India the Secretary 
of State, or in his absence the vice-president, if present, or 
in the absence of both of them, one of the members of the 

_ council, chosen by the members present at) the meeting, 
presides. 

9 . Meetings of the Council of India are convened, and held 
when and as the Secretary of State directs, hut one such 
meeting at least must, be held in every week. 

10 . — (x) At any meeting of the (.loune.il of India at. which 
the Secretary of State is present., if there is a difference of 
opinion, on any question, except, (o) a question with respect, to 
which a majority of votes at a meeting is by this Digest 
declared to be necessary, the determination of the Secretary of 
State is final. 

(2) In case of an equality of votes at any meeting of the 
council the person presiding at the meeting has a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State require the approval in writing of 
the Secretary of State. 

(4) In case of difference of opinion on any question decided 
at a meeting of the council, the Secretary of State may 
require that his opinion and the reasons for it. bo entered in 
the minutes of the proceedings, and any member of the 
council who has been present at the meeting may require that 
his opinion and any reasons for if that he has stated at. the 
meeting be also entered in like manner. 

(a) A majority of votes is necessary for decisions on the following 
matters:— 

[ • Appropriation of revenues or property, s. 23. 

2. Issuing securities for money, s. 28. 


President 
and vice- 
president, 
of council. 

| 21 & 22 
Viet. <:. 

106, HH. 21, 


.Meetings 
of the 
council, 

|2t & 22 
Viet. e. 
roti, h, 22, | 

Procedure 
at meet¬ 
ings. 

1 21 cV 22 
Viet, e. 
rofi, s. 2 p 1 
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whether British subjects or not. .See the definition of ‘ Government ’ 

in Act X of 1897, h. 3 (21). 

It has boon argued that tlto expression ‘ British subjects of Her 
Majesty 5 was used in the Act of 1865 in its older and narrower sense, 
as not including persons of Asiatic descent. If so, there would bo no 
power under this enactment to legislate for natives of Ceylon in the 
Nizam’s territories. In practice, however, the questions referred to 
in this note do not cause difficulty because a wider power to legislate 
for persons and things outside British India can bo exercised under 
the Foreign Jurisdiction Act. Sec below, eh. v. 

(d) The Indian Articles of War are contained in Act V of 1869, as 
amended by Act XII of 1894, The words * or followers ’ do not. occur 
in the Act of 1833, hut their insertion seems to he justified by the Army 
Act, which, after a saving for Indian military law respecting officers 
or soldiers or followers in Her Majesty’s .Indian forces, being natives 
of India, enacts (s. 180 (2) (6)) that, ‘For the purposes of this Act, 
the expression “ Indian military law ” means the Articles of War or 
other matters made, enacted, or in force, or which may hereafter be 
made, enacted, or in force, tinder the* authority of the Government of 
India; and such articles or oilier matters shall extend to such native 
officers, soldiers, and followers, wherever serving.’ 

(e) The Fast. India Company used to keep a. small naval force, 
known iirst as the .Bombay Marine, and afterwards as (ho Indian Navy. 
This force was abolished in rW>3, when it. was decided that the Royal 
Navy should undertake the defence of India against, serious attack \y 
sea, and should also provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the Indian 
Navy, After the abolition of the Indian Navy, two small services, 
the Bengal Marino and the Bombay Marine, came into existence for 
local purposes, but were found to be expensive and inefficient, and 
accordingly the Government of India amalgamated them into the force 
now known as the Indian Marino. According to the preamble to 
the Indian Marine Service Act, 1884 (47 & 48 Viet, 0. 38), this force was 
‘ employed under the direction of the Governor-General in Council for 
the transport of troops, the guarding of convict settlements, the sup¬ 
pression of piracy, the survey of coasts and harbours, the visiting of 
lighthouses, the relief of distressed or wrecked vessels, and other local 
objects,’ and was maintained out of the revenues of India. 

The ships on this establishment, were Government ships, but did 
not form part of the Royal Navy, and consequently did not fall within 
the provisions either of the Merchant. Shipping Acts on the one hand, 
or of the Naval Discipline Act (29 & 30 Viet. e. 109) on the other, or 
of any corresponding Indian enactments. They were in fact in the 
same kind of position as some of the vessels employed by the Board 
of Trade and by the Post Office in British waters. Under these cir¬ 
cumstances it was thought expedient that the Governor-General in 
Council should have power to make laws for the maintenance of 
discipline in their service ; and, accordingly, the Indian Marine Service 
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for. 


Act, rn 4 , was passed for this purpose. I( enabled (ho Governor. 
(nmoral m Council, at legislative meetings, to make laws for all persons 
employed or' serving m or belonging to Her Majesty's Indian Marino 
Service but the punishments wore to ho of the name Hmraeter „h £l 
under the Navy Acte, and the AH w not. to oja-rate l H >yond the 
lumtH of lmliiw waters ns dotinod by the Act, i. o. the old li m U K of (ho 
fcast .India Company's oharior. The reasons for (ho limitation to 
Indian waters were, doubtless, (hat it was desirable to maintain the 
local character of the objects for which, according to (ho preamble 
tlio establishment, was maintained ; that if, under except hmal eiromn’ 
stances, a slop belonging to the establishment was sent, to Knriiah 
nteis^on transport, service or otherwise, no practical dillienltics in 
mamUining discipline were likely to aria,-; and that it. was not desirable 
to give to those ships and to their officers, outside Indian waters their 
proper sphere of operations, a status practically equivalent to that 
of the Royal Navy. The officers of the Indian wirine I?? 
appointed by the tiovernor-ttenornl in (toimeil, but do not hold com 
missions from tbo King, ami consequently emmot exercise powers of 

unarmed, and tluuefnro arr prwdmlly of no urn* for th« mimmwion of 

piracy. hi time of war, however. 11,; King may. by IwiImS or 

U r\r' y VIW " 1 Mm *"* Mian Marine 
(■orn^nd 1 ' a "‘ " ,1,,<>rM S, ' rVill « t,UM ' l,i "' * h <'>l be under the 

In w I m T" "T ° niw,r " f <hw N(ati<m "bore the vessel is, 

id while the vessel m under mieh command, it is to be deemed to nl 

its: s tr r *!? r 

<rm *. 

tor India in Council (47 &.,« Viet. c. ,pS, s. t,). ' h, "‘‘ 

Under t,h(i p.wver ciinfcrm! hy the Indian Marine Servin' Vet t.NH, 

*** .. 

i ,Ju ’ | H '^ 11 Navy and the Indian Marine 

in , aS'ta“»I™T"T T'"“ ' ,,r ”' h, “ “» «»«■»,»'.( 

1111 , naa l )owor to make laws are not in the Act of , i„u 

seem to bo implied by the context, U A 1 f lK61 ’ bul 

‘ altering!’ 00 * 1118 W °" ,d w,,wl ' ruwl ,w Mpiivakmt to 

’ subject to the exceptions here specified, the 
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t0 India may be re P ealed or altered 
y gislation. Thl a power is saved by the language used in 

"«■» «»<»«* to to. Digest. See,.g. 

r‘“- ^ ££ £U7£IS“' t7J2 

s fofth? A 4 i Vl f; C ' 5 f- Under s - I 3 6 °f this Act as amended by 
V f ^ A y (Amendment) Act, 1895 (58 & 59 Viet. c. 7), the pav 

without an°v , Sold ? er ° f Her Ma 3 est y’ s regular forces must be paid 
without any deduction other than the deductions authorized by this 

or by any other Act, or by any Royal warrant for the time beiL or 
y any aw passed by the Governor-General of India in Council 
lhus the Indian Legislature has power to authorize deductions from 

iSrmy St ^ P ° W ° an Wly be treated as P°™ *o amend 

(Jc) After those words followed in the Act of 1861 the words ‘ or 
the constitution and rights of the East India Company.’ It will be 
remembered that the Company was not formally dissolved until 1874. 

( 1 ) ‘ Whereon may depend . . . United Kingdom.’ These words 
arc somewhat indefinite, and a wide meaning was attributed to them 
>y Mr. ,Justice Norman in the case of In the matter of Ameer Khan 
> Bengal Law Reports, 392, 456, 459. I n this case, which turned on 
the validity of an arrest under Regulation III of 1818, the powers 
o he Indian Legislature under successive charters and enactments 
were fully discussed. 


, Arc t l ° words ‘ or the sovereignty,’ &c., to be connected with 
whereon may depend,’ or with ‘ affecting ’ ? Probably the latter. 
If ho, legislation to authorize or confirm the cession of territory is 
placed, by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsewhere was 
fully discussed in the JBhaunagar case, Damodhar Khan v. Deoram 
K hanji, L L, R. i Bom. 367, L. R. 2 App. Cas. 332, where the Judicial 
Committee, without expressly deciding the main question at issue, 
clearly intimated that in their opinion the Crown possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Narayan v. Raja Pratab Singh, I. L. R. 2 All. 1. See further. 
Sir II. S. Main© s Minute of 1868 on the Rampore Cession case (No. 79), 
and the debates in Parliament in 1890 on the Anglo-German Agree¬ 
ment Bill, by which the assent of Parliament was given to the 
agreement for the cession of Heligoland, and in 1904 (June 1) on the 
Anglo-French Convention Bill. 


(n) i. 0. a chartered high court. See s. 124. 


(0) This reproduces 3 & 4 Will. IY, c. 85, s. 46, and is the reason 
why the sanction of the Secretary of State in Council is recited in the 
preamble to the Punjab Courts Act, 1884 (XVIII of 1884, printed in 
the Punjab Code). 
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General History. 


1877. Busso-Turkish War. 


1878. Treaties of Sail Stefano 
(March) and Berlin (July). 


1880 (April 25 ). W. E. Gladstone, 
Prime Minister. 

1882. Indian troops used in the 
Egyptian War. 


1885 (June 24 ). Lord Salisbury, 
Prime Minister. 

1886 (February 6 ). W. E. Glad¬ 
stone, Prime Minister. 

(August 3 .) Lord Salisbury. 
Prime Minister. 

1887. Jubilee of Queen Victoria’s 
reign. 


1892 (August 18 ). W. E. Gladstone, 
Prime Minister. 


1894 (March 3 ). Lord Bosebery, 
Prime Minister. 


1895 (July 2 ). Lord Salisbury, 
Prime Minister. 


India. 


1877 (January 1 ). Queen pro¬ 
claimed Empress of India at 
Delhi. 

1878. Invasion of Afghanistan. 

1879 (July). Treaty of Gandamak. 
(September.) Oavagnari killed 

at Cabul.—English invade Af¬ 
ghanistan. 

1880-4. Lord Bipon, Viceroy. 

1880 (July). Abdurrahman recog¬ 
nized as Amir of Afghanistan. 
—Battle of Mai wand. General 
Boberts’ march from Cabul to 
Kandahar. 

1884. Boundary Commission ap¬ 
pointed to settle North-West 
frontier. 

1884-8. Lord Duffcrin, Viceroy. 

1885. Third Burmese War. 

1886 (January 1 ). Upper Burma 
annexed. 

(November 21 .) Legislative Coun¬ 
cil established for North-Wes¬ 
tern Provinces. 

1888-93. Lord Lansdowne, Viceroy. 

1889. Military expeditions sent 
against hill tribes. 

1890. Chin and Lushai expeditions. 
—Bising in Manipur. 

1891. Massacre in Manipur. 

1892. Constitution and procedure of 
Indian Legislative Councils al¬ 
tered by Indian Councils Act, 

1892 (55 & 5<d Viet. 0. 14). 

1893. Separate armies of Madras 
and Bombay abolished by Ma¬ 
dras and Bombay Armies Act, 

1893 (56 & 57 Viet. e. 62 ). 

(June 26 .) Indian Mint closed. 

1894 (January 27 ). Lord Elgin, 
Viceroy. 

(December 27 .) Import duty 
imposed on cotton. 

1895. Chitral Expedition. 

1896. Appearance of plague in 
Bombay. 
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3. Sale or mortgage of property, s. 3 t . 

4. Contracts, s. 32, 

5. Alteration of salaries, s. 80* 

6. Furlough rules, s. 89. 

7. Indian appointments, s. 00. 

8. Appointments of natives of India to of ices reserved for Indian 
Civil Service, s. 94. 

9. Provisional appointments to posts on the (hwoniorUenoraPs 
Council, s. 83, and to reserved oil ices, s. 95, 

toos 1 S it " U * rni ° Socrotar y Of State may coiwtituto ooinmittom of 
council, tlie Council of India for the uioro oonvoniont trauHaotiou of 
Vict & c! 2 *>«*»«*»> and direct what; depart,montH of buninem are to be 
106, a. 20.] under those committees respectively, and generally direct the 
manner in which all business of the eomieil or committees 
thereof is to bo transacted («,). 

(a) TJ10 existing committees are .Finance, Political and Secret, 
Military, Revenue and Statistics, Public Works, Stores, and Judicial 

and Public. 


Orders and Dispatches, 

Submis- 12—( 1 ) Subject to the provisions (m) embodied in this 

orders,&c., Digest, (wary order or communication proponed to bo sent to 
and record India ’ and 0V01 7 order proposed to 1)0 made in tho United 
tSST Kingdom by tho Secretary of State under the Government of 
[21 8 c 22 India Act, 1858, must, unless it has been submitted to a meeting 
106, ss. Council of India, ho deposited in the council room for 

2 4 , 25*] the perusal of all members of tho council during seven days 
before the sending or making thereof. 

(2) Any member of tho Council of India may record, in 
a minute-book kept for that purpose, Iris opinion with respect 
to any such order or communication, and a copy of every 
opinion so recorded must be sent forthwith to the Secretary 
of State. 

(3) If the majority of the Council of India so record their 
opinions against any act proposed to be done, the Secretary of 
State must, unless he defers to the opinion of the majority, 
record his reasons for acting in opposition thereto. 

(a) The qualifications relate to urgency orders under s. 13 and 
secret orders under s. 14. 


ml 
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13.—( 1 ) Where it appears to the Secretary of State that Pcovi- 
the dispatch of any communication or the making of any"‘“ M £ " r f 
order, not being an order for which, a majority of votes at a 
meeting of the Council of India is by this Digest declared to Vi<>t>.IT 
be necessary (a), is urgently required, the communication may s ' 2f *' ^ 
be Rent or order made, although it has not been submitted to 
a meeting of the Council of India or deposited for the perusal 
of the members of that council. 


(2) In any such case the Secretary of State must, except 
as by this Digest provided (ft), record the urgent reasons for 
sending the communication or making the order, and give 
notice thereof to every member of the council, 

(a) Soo nolo on s. to. 

(b) Tito exception in under tho next section, h. t.f. 


14.— (1) Where an order concerns the levying of war or 
tho making of peace, or the treating or negotiating with any 
prince or State, or the policy to he observed with respect to 
any prince or State, and is not. an order for which a majority 
of votes at a meeting of the Council of India is by this Digest 
declared to he necessary (a), and is an order which in the 
opinion of tho Secretary of State is of a nature to require 
secrecy, the Secretary of State may send the order to the 
Governor-General in Council or to any local Government or 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording or 
giving notice of tho reasons for making the order (ft). 

(2) Wlierc any dispatch from the Governor-General in 
Council, or from tho Governor in Council of Madras or of 
Bombay, concerns the government of British India, or any of 
the matters aforesaid, and in the judgement of the authority 
sending the dispate,h is of a nature to require secrecy, it may 
bo marked ‘ Secret ’ by the authority sending it; and a dispatch 
so marked is not to be communicated to the members of the 
Council of India unless the Secretary of State so directs. 

(a) See note on s. ro. 


Provision 

as to 
Rocrot 
ordorn 
and dis¬ 
patches. 
[33 Geo. 
Ill, 0 , S3, 

HS. 19 , 20 . 

3 &4 WiP. 

iv, 0 . 85 , 

s. 36. 

21 22 

Viot. 0. 

106, s. 27. J 


[33 Gleo. 
UI, c. 52 , 

H. 23 . 

21 & 22 
Viet. 0. 
106, s. 28. ] 
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(A) TEe Act of i 7 8 4 (-.4 (V 0 . ITr „ 0 , ,. , 

the Board of Control, directed that a committee of Z constl ^ted 
of not more than three members, should be formed out oT^T 81 ^ 1118 
of the Company, and, when the Board of Control issued ord^ dlrectors 
secrecy, tl le committee of secrecy was to transmit^ t* 8 re<luirin « 

without informing the other dfrcXs” X fbote n r' J° ^ 
directions were reproduced by the Charter Act of i7<?U? 3 'r< 
c. 52, ss. 19, 20), and by the Charter Act of 1835 (, & ? Win tv°' ^ 
ss - 35 . 36). The Government of India Act 18 <8 hr fr , \r ^ °' 8s ’ 
8 - 2 7 )> directed that orders whiohTr^y il? ” 7“*-°‘ Io6 ’ 
committee need not be communicated to the corncil uJi® SeCret 
orders for which a majority of voted r»f i-h* „ M ’ Unless they were 

are usually communicated to the Political and I „ S ° rders 
council. (See above, s. n.) d S 6t Commi ttee of the 

15 ~ W Ev “y order or communication Beat to Indio and 

o'tTe!. f“” “ “ pmsl ? by «* ra g e S t] ordei . ^ 

f 21 & 22 lri United Kingdom in relation tn -Hi 

under thk A, + ° K t0 the government of India 

unaei tins Act. must Ka ii.. n , _ 


[21 & 2 
Viet. e. 


• a 1 0 xW * UIUU LU government of Ir 

106, s . r 9 .] ndei tIl,s Act, must be signed by the Secretary of State (a) 

orfrofZ r SPatCh fTOm thC < h ***or.Q W e n l in Council 
or from the Governor m Council of Madras or of Bombay 

1 lust be addressed to the Secretary of State (b) 

on!;\^LXrd U em ^ ° f * 

provisions (if any) the saving refers. ‘ ** 18 n0t dear t0 wllat 

?V ¥adl ' aS and 

derived from a time when Madra/and n * ? 8ecretar y of State > a right 
presidencies together“aTp 1ld ® 0mlba ^ instituted independent 

s ^ 0 o„ m ^n ,* 

cation to 1 ^ len an y order is sent to India directing the actual 

Parlia- commencement of hostilities bv Hi, mv + . * 

meat as the fact of «,» a , “ Majest A s forces in India, 

S “ b “" ”“*• ”»<«> «* order 

+ UlTT lme been revoke d or suspended, be eommuni- 
hostihties. edited to both Houses of "Parlte™ j. •,i • 

C ?. 1 * 22 the sending of fi a Parliament withm three months after 

S 'Add ZZtZ l a Z ’ is “tti» g “ «» 

? rr critha - the ” ^»“ -ne, 

, next meeting of Parliament (a). 

(a) See also s. 24 . 

Corre- lnr+ • 

sr- ‘‘r, tT or ' Ge ” erai in ^ ^ 

y of State constantly and diligently 
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HrH oxnot pai ricular of nil ndvicos or intelligence, and of nil governor- 

transactions and matters, coming to the knowledge of the ^thsL- 

Governor-General in Council and relating to the government, *i etar y of 

State. 

commerce, revenues, or affairs of India (a}. [13 Geo. 

XII c 63 

(a) This reproduces an enactment contained in the Regulating Act, s. 9.] * ’ 

177 3> by which Warren Hastings and his successors were directed to 
correspond regularly with the Court of Directors at home, but its 
re-enactment would probably not be considered necessary at the 
present day. 

Establishment of Secretary of State. 

18— (1) His Majesty the King may, by Order in Council, Establish¬ 
es: the establishment of the Secretary of State in Council and STseore- 

the salaries to be paid to the persons on that establishment. * ar y of 

State. 

(2) Every such order must be laid as soon as may be before t 21 & 22 

both Houses of Parliament. 106, sa. is, 

( 3 ) Ho addition may be made to the said establishment, nor l£ ^ 
to the salaries authorized by any such order, except by a 
similar Order in Council to be laid in like manner before both 
Houses of Parliament. 

(4) The regulations made by His Majesty for examina¬ 
tions, certificates, probation, or other tests of fitness in relation 
to appointments to junior situations in the civil service apply 
to such appointments on the said establishment. 

( 5 ) Subject to the foregoing provisions of this section, the 
Secretary of State in Council may make all appointments to 
and promotions in the said establishment, and remove any 
officer or servant belonging to the establishment (a). 

(a) This is the enactment by which the staff of the India Office is. 
regulated. 

19. His Majesty may by warrant under the Royal Sign Pensions. 
Manual, countersigned by the Chancellor of the Exchequer, ^ i I ct & c 32 
grant to any secretary, officer, or servant appointed on tlxe 106, s. is.] 
establishment of the Secretary of State in Council such com¬ 
pensation, superannuation, or retiring allowance as may be 
granted to persons on the establishment of a Secretary of 
State under the laws for the time being in force concerning 
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superannuations and other allowances to persons having held 
civil offices in the public service (a). 

(a) This gives the staff of the India Office pensions on the civil 
service scale, i. e. one-sixtieth of annual salary for each year of service, 
subject to certain conditions and restrictions. 


Indian Appointments. 

20 .—(1) In any regulations for the time being in force for 
the organization of the Indian Army provision must be made 
for the benefit of the sons of persons who have served in India 
in the military or civil service of the Crown or of the East 
India Company equally advantageous with those which were 
in force before the twentieth day of August one thousand 
eight hundred and sixty, and the selection of such persons is 
to be in accordance with regulations made by the Secretary 
of State (a). 

(2) Except as provided by this Digest, all powers of making 
regulations in relation to appointments and admissions to 
service and other matters connected therewith, and of altering 
or revoking such regulations, which, if the Government of 
India Act, 1858, had not been passed, might have been 
exercised by the Court of Directors or Commissioners for the 
Affairs of India, may be exercised by the Secretary of State 
in Council. 

(a) Sections 33, 34, 35, and 36 of the Government of India Act, 1858, 
run as follows :— 

c 33. All appointments to cadetships, naval and military, and all 
admissions to service not herein otherwise expressly provided for, 
shall be vested in Her Majesty ; and the names of persons to be from 
time to time recommended for such cadetships and service shall be 
submitted to Her Majesty by the Secretary of State. 

4 34. Regulations shall be made for admitting any persons, being 
natural-born subjects of Her Majesty (and of such age and qualifica¬ 
tions as may be prescribed in this behalf), who may be desirous of 
becoming candidates for cadetships in the engineers and in the artillery, 
to be examined as candidates accordingly, and for prescribing the 
branches of knowledge in which such candidates shall be examined, 
and generally for regulating and conducting such examinations. 

6 35- Not less than one-tenth of the whole number of persons to be 
recommended in any year for military cadetships (other than cadet- 
ships in the engineers and artillery) shall be selected according to such 
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regulations as the Secretary of State in Council may from time to time 
make in this behalf from among the sons of persons who have served 
in India in the military or civil service of Her Majesty, or of the East 
India Company. 

c 36. Except as aforesaid, all persons to be recommended for military 
cadetships shall be nominated by the Secretary of State and members 
of council, so that out of seventeen nominations the Secretary of State 
shall have two, and each member of council shall have one ; but no 
person so nominated shall be recommended unless the nomination be 
approved of by the Secretary of State in Council. 5 

When the Government of India Act, 1858, passed, and for some years 
afterwards, the Indian Army (taking European and Native together) 
was officered in two ways. A certain number of cadets were appointed 
to Addiscombe, and thence, according to their success in passing the 
college examination, went to India in the engineers, artillery, or in¬ 
fantry. Others received direct cadetships, and went to India without 
previous training. The Act speaks of both classes alike as receiving 
cadetships. But the artillery and engineers were not in practice taken 
into account in calculating the one-tenth under s. 35. This being so, 
the effect of s. 35 was, roughly speaking, that one-tenth of the officers 
appointed to the Indian Army (exclusive of the engineers and artillery) 
must be the sons of Indian servants. 

The Act of i860 (23 & 24 Viet. c. 100), which abolished the European 
Army, and which was passed on August 20, i860, provided that c the 
same or equal provision for the sons of persons who have served in 
India shall be maintained in any plan for the reorganization of the 
Indian Army. 5 The mode of appointment to the Native Army was 
meantime altered. In pursuance of this provision, an order was 
issued in 1862, under which the Secretary of State makes appointments 
to cadetships at Sandhurst, fixed at twenty annually, limited to the 
sons of Indian servants. The expenses of these cadets are borne by 
India, if their pecuniary circumstances are such as to justify the pay¬ 
ment. Regulations as contemplated by s. 35 of the Government of 
India Act, 1858, have been made governing the selection, a$d are 
rigidly followed. These cadetships differ from the old ones in that 
they are not directly and necessarily connected with the Indian Army, 
for a cadet might pass from Sandhurst into the British Army and not 
into the staff corps. * But the object is, of course, to supply the Indian 
Army. The word 4 cadet 5 in the Government of India Act has no 
express limitation, and the present cadets appear to fall within the 
meaning of the term. In practice, appointments of cadets do not now 
go to the King. 

Section 34 appears to be spent, and s. 36 to be virtually repealed by 
the abolition of the Indian Army. The effect of the other two sections, 
so far as they are in force, is reproduced in the Digest. 

21. —(1) His Majesty may, by writing under the Royal 
Sign Manual, countersigned by the Secretary of State, re- 
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move or dismiss any person holding office under the Crown 
in India. 

(2) A copy of any writing under the Royal Sign Manual 
removing or dismissing any such person must,, within eight 
days after the signature thereof, be communicated to the 
Secretary of State in Council. 

(3) Nothing in this enactment affects (any of His Majesty 5 s 
powers over any officer in the army, or] t he power of the 
Secretary of State in Council [or of any authority in India] 
to remove or dismiss any such person. 

This is an attempt, to reproduce the net result of a series of enact- 
mentis, which aw still in the statute book, but the earlier of which 
wore intended to give the drown power over servants of the East India 
Company, - and, therefore, are not wholly applicable to existing circum¬ 
stances. The saving words in square brackets do not reproduce any 
existing enactment, but represent the effect of the law. 

The Charter Act of 179;? (33 (fee. Ill, c. S a) enacted (ss. «, ,6) 

. 35 - It shall and may be lawful to and for the Kiug’s Majesty, his 
heirs and successors, by any writing or instrument under bis or their 
sign manual, countersigned by the president of (he Board of Commis¬ 
sioners for the Adairs of India, to remove or recall any person or persons 
holding any office, employment, or commission, civil or military, under 
tho said united Company in India, for the time being, and to vacate 
and make void all or every or any appointment or appointments, 
commission or commissions, of any person or persons to any such 
offices or employments ; and that all and every the powers and authori¬ 
ties of tho respective persons so removed, recalled, or whoso appoint¬ 
ment or commission shall bo vacated, shall cease or determine at or 
from such respective time or times as in tho said writing or writings 
sha l bo expressed and specified in that behalf: Provided always, 
that a duplicate or copy of every such writing or instrument under 
His Majesty s sign manual, attested by the said president for the time 
being, shall, within eight days after tile same shall be signed by His 
Majosty, his heirs or successors, be transmitted or delivered to the 
chairman or deputy chairman for the time being of tho said Company, 
to the intent that the Court; of Directors of the said Company may be 
apprised thereof. 1 J - y 

36- Provided always, . . . that nothing in this Act, contained shall 
extend or bo construed to preclude or take away tho power of tho 
ourt of Directors of the said Company from removing or recalling 
any of the officers or servants of tho said Company, but that the said 
court shall and may at all times havo full liberty to remove, recall, or 
dismiss any of such officers or servants at their will and pleasure’ in 
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tlic like manner as if this Act had not been made, any governor-general, 
governor, or commander-in-chief appointed by His Majesty, his heirs 
or successors, through the default of appointment by the said Court 
of Directors, always excepted, anything herein contained to the con- 
trary notwithstanding. 3 

The Charter Act of 1833 (3 & 4 Will. IV, c. 85, ss. 74, 75) enacted 
that— 

4 74 * ^ tthali be lawful for His Majesty by any writing under his 
sign manual, eountersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commission, civil or military, under the said Company 
in India, and to vacate any appointment or commission of any person 
to any such office or employment. 

u 75. Provided always, that nothing in this Act contained shall take 
away the power of the said Court of Directors to remove or dismiss any 
of the officers or servants of the said Company, but that the said court 
shall and may at all times have full liberty to remove or dismiss any of 
such officers or servants at their will and pleasure. 3 

And finally the Government of India Act, 1858 (21 & 22 Viet. c. 106, 
s, 38), enacts that 

w Any writing under the .Royal (Sign Manual, removing or dismissing 
any person holding any office, employment, or commission, civil or 
military, in India, of which, if this Act had not been passed, a copy 
would have been required to be transmitted or delivered within eight 
days after being signed by Her Majesty to the chairman or deputy 
chairman of the Court of Directors, shall in lieu thereof be communicated 
within the time aforesaid to the Secretary of State in Council.’ 

The countersignature of the Secretary of State was substituted for 
the countersignature of the president of the Board of Control by the 
Government of India Act, 1858. (See above, s. 2.) 

The tenure of persons serving under the Government of India, or 
under a local Government, is presumably tenure during the pleasure 
of the Crown. In the case of Grant v. The Secretary of State for India 
in Council , L. R. 2 C. P. D. 455 (1877), the plaintiff, formerly an officer 
in the East India Company’s service, appointed in 1840, and subse¬ 
quently continuing in the Indian Army when the Indian military and 
naval forces were transferred to the Crown, brought an action against 
the defendant for damages for being compulsorily placed by the Govern¬ 
ment upon the pension list, and so compelled to retire from the army. 
It was held on demurrer that the claim disclosed no cause of action, 
because the Crown acting by the defendant had a general power of 
dismissing a military officer at its will and pleasure, and that the 
defendant could make no contract with a military officer in derogation 
of this power. In the case of Shenton v. Smith (1895), A. C. 229, which 
■was an appeal from the Supreme Court of Western Australia, it was 
held that a Colonial Government is on the same footing as the Home 
Government with respect to the employment and dismissal of servants 
of the Crown, and that these, in the absence of special cou tract, hold 
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their offices during the pleasure of the Crown, The respondent in 
that case, having been gazetted without any special contract to act 
temporarily as medical officer during the absence on leave of the actual 
holder of the office, was dismissed by the Government before the leave 
had expired. It was hold that he had no cause of action against the 
Government. In the case of Dunn v. The Queen (1896), 1 Q. 3, X i6 
it was held that servants of the Crown, civil as well as military, excopt 
in special cases where it is otherwise provided by law, hold their offices 
only during the pleasure of the Crown. In this case a petition of 
right had been presented, and the case set up by the suppliant was 
that Sir Claude McDonald, Her Majesty’s Commissioner and Consul- 
General for the Mger Protectorate in Africa, acting on behalf of the 
Crown, had engaged him in the service of the Crown as consular agent 
m that region for a period of three years certain, and he claimed damages 
for having been dismissed before the expiration of that period It 
appeared that Sir Claude McDonald himself hold office only during the 
pleasure of the Crown. Mr. Justice Day held that contracts for the 
service of the Crown were determinable at the pleasure of the Crown, 
and therefore directed a verdict and judgement for the Crown. The 
decision was upheld by the Court of Appeal. Subsequently Mr. Dunn 
brought an action against Sir Claude McDonald, presumably for 
breach of contract, but the action was dismissed, and the doctrine 
that an agent who makes a contract on behalf of his principal is liable 
to the other contracting party for a breach of an implied warrant of 
his authority to enter into the contract was held inapplicable to a 
contract made by a public servant acting on behalf of the Crown 
Dmn v McDonald (1897), 1 Q. B. 401, 555. See Jehmgir v. 8 . of 8 . for 
India, LL. R. 27 Bom. 189; Voss v. 8 . of 8 . for India, I. L. R. 33 Cal. 669. 

It is the practice for the Secretary of State in Council to make a 
formal contract with persons appointed in England to various branches 
of the Government service in India, e. g. education officers, forest 
officers, men m the Geological Survey, and mechanics and artificers 
on railways and other works, and many of those contracts contain an 
agreement to keep the men in the service for a term certain, subject 
to a right of dismissal for particular causes. Whether and how far 
rpi ^ m ° lp es J aid down 111 the oasoB o f Menton v. Smith and Dunn v. 

aPP !f \ tllescoontrao te, is a question which in the present 
state of the authorities cannot be considered free from doubt. 

En^l3 6 dU f?r pl ®f ure ia thc ordinary tenure of public servants in 
and ludln f those y ho bolon g to thc ‘ pormanont civil sorvico,’ 

l b rrr a member ° f th ° civii 

Tcnu ! d y t0 C ° ntinUe darin S tlw P^uro of His Majesty 

TudZ A nS / betaVi0UI ' i8 ’ Subjout t0 a options (e. g. the • 
hffila iudS rr° U t : 806 belW ’ " ****** *o persons 

e ™flv d T 1 fr * Bu judges 0f tbo lndian hi g ]l courts are 
expressly deeffired by statute to hold during pleasure: see below, 

holding dltl * ^ , Ween the two formH of tenure is that a person 
holding during good behaviour cannot be removed from his office 
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except for such misconduct as would, in tlui opinion of a oourl of 
justice, justify his removal; whilst a person holding during ploasuro 
can be removed without any reason for his removal being luimgnei . 
See Anson, Law and Custom of the OomtiMhn (second edition), 
pt. ii. p. 213. See also Willis v. Qipps, 6 State Trials N. S. 311 (ih.jfi). 
as to removal of judicial officers. 

PAKT II. 

Revenues of India. 

22,—(1) Tlio revenues of India are received Jor and in the 
name of His Majesty, and may, subject to the provision.* 
embodied in this Digest (a), be applied for the purposes oi the 
government of British India alone. 

(2) There are to be charged on the revenues of India, alone 

(a) all the debts of the East India Company ; and 

(b) all sums of money, costs, charges, and expenses which, 
if the Government of India Act, 1858, lmd not been 
passed, would have been payable by the East India, (Nun 
panv out of the revenues of India in respect of am 
treaties, covenants, contracts, grants, or liabilities existing 
at the commencement of that. Act; and 

(c) all expenses, debts, and liabilities lawfully contracted 
and incurred on account of the government of 1 ndia (ft); and 

(d) all payments under the Government of India, Act, 1858. 

(3) For the purposes of this Digest the revenues oi* India 
include— 

(а) all the territorial and other revenues of or arising tn 
British India; and 

(б) all tributes and other payments in respect of any 
territories which would have boon receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed ; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and ail forfeit urea 
for crimes of any movable or immovable property (ft) in 
British India; and 
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Punitive operations against Mah- 


sud Waziris. 

(November.) Constitution oUho 
North-West frontier Province 
under a Chief Commit wsumcr. 

1902. £ North-Western Provinces 

and Oudh ’ renamed ‘United 
Provinces of Agra md Oudb. 

1902- 3. Indian Police Commission. 

1903 (January). Delhi Durbar. 

(October.) Incorporation of Bcrar 
with the Central Provinces. 

1903- 4. Mission to Tibet. 

1904. Indian Universiti oh Act. 

1904- 5. Mission to Cabul. 


1905 (March). Constitut i on of Rail¬ 
way Board in India.. 

(April 4 .) Earthquake in Punjab. 
Reorganization of M i lit ary De¬ 
partment of the Government of 
India: creation of Army and 
Military Supply Departments. 

Eastern Bengal and .Awaam con¬ 
stituted a separate aHnunislra- 
tion under a Lieutenant-Gover¬ 
nor with a Legislative Council. 

(November 18 .) Lord M into, 
Viceroy. 
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(d) all movable or immovable property ( e ) in British India 
escheating or lapsing for want of an heir or successor (d) 
and ah property in British India devolving as bom 
vacantia for want of a rightful owner. 

(4) All other money vested in, or arising or accruing from 

property or rights vested in, His Majesty under the C.jovern- 

ment of India Act, 1858, or to be received or disposed of by 

the Secretary of State in Council under that Act, must be 

applied in aid of the revenues of India. 

(a) The qualification refers to s. 34, under which there is power to 
dispose of escheated property. * * ^ 

314,321. SKwlMjan Seen l*n / of State for India, I. L. JR. Bom 

(c) The expression in the Act is ‘real or personal estate 1 1ml ,, 

or immovable property ’ is more 

aio dehned by the General Clauses Act (X of iS<jy, s. \ (35), (,. ) ) ' 

(d) As to the circumstances under which nrnnoH xr i Vv 

escheat or lapse to the Crown, see Collector of J\lLulLatamv Ca 2 
} enwtaNanmnapah^ Moore Ind Aon enn ■ wi u * 

SSry' , f • T ' ,e »f the revenue. of India, ilt 

3 £Z “ d k *• of Urn Secretory 

er 0 “ d g "‘“ or “^'“‘io" <>t: 

part ,0M ,e ™ IUM ' OT « “y oa>» Property coming i„u, 
feot ” ,' | P "“ CS> ''"‘ of tte s “retary of Stole in Oonnoil by virtue 

.06. . 4I .j Of the Government of India Act, 1858, may be made without 
the concurrence of a majority of vote. at a meeting „f the 
Council of India. 8 

t0 quostions “ 10 

the Secretary of State in CennnU a d counci1 ’ and between 

On the first “Council and the Government of India. 

of Lords on April “ mportant debato * the House 

the Marquis of Salisburt L S r^i ’ 'f 5 / PP ' lS2I ~ l8 46), in which 
was made remarkable bv n r r# UCC °! P art > an d which 

authorities on the ooneteLrtijlfS^J! ° f .° pinion b ® tWeen ^ logal 
being maintained bv T mv? <%■ se ® tlon » 011(3 view, the stricter, 

view by the then Lord Ch ^ r ° r< ^- Chelmsford, and a different 
showed that whilst the obieet ** °tl HatllerIey - The discussion 
section was to impose aSt!? °, *°T th ° effect ’ of this 

Secretary of State with resnn 1 1 restraint on tllc powers of the 

restrain/eould not u JeeZl l the “ pendit ™> *>oney, yet this 

vely asserted m all cases, especially where 
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mperial questions were involved. For instance, the power to make 
rar necessarily involves expenditure of revenues, Imt in a power for 
lie exercise of which the concurrence of a majority of vot oh at a mooting 
f the council cannot he made a necessary condition. The Secretary 
f State is a member of the Cabinet, and in Cabinet questions the 
ecision of the Cabinet must prevail. 

As to the second point, questions have boon raised as to the powers 
f the Indian Legislature to appropriate by Indian Acts to .*.peodie 
jects, provincial or Imperial, sources of incomes such as terry foes 
nd other tolls, process fees, rates on land, licence taxes, and imsaur 
&xes. But a strict view of the enactment In the Act of iNh 8 would 
einconsistent with the general course of Indian legislation, and would 
ive rise to inconveniences in practice. 

24 . Except for preventing or repelling actual invasion of Rent no. 
[is Majesty’s Indian possessions, or under other sudden and 

rgent necessity, the revenues of India are not , without the iu ' n “* 

° ^ revenue** 

onsent of both Houses of Parliament, applicable to defraying tmmhfiu.v 

I „ .... .. . , , * , opera! toil- 

tie expenses ot any military operation earned on beyond the h rV ond 

sternal frontiers of those possessions by Mis Majesty's foreeu 
tiarged upon those revenues. l-u v 

\ t*'0 e. 

As to the object and effect of (his enactment, and in particular ua to ... ;. 
hether it requires the consent of Parliament to bo obtained before 
ar is commenced, see Hansard, 151, July 19, yg 18qH (Delmte-i on 
issing of Government of India Act.); Hansard, 2,|o» May /« >, • 1, / u 
I78 (Employment of Indian Troops in Malta,); Hansard, e.j j, I Vtnu 
3i % 16, 17, 1878 (Afghan War) ; Hansard, 27,*, 273, July 27, 39 t88.» 

Egypt); Hansard, 295, March 5, 9, 16, 1885 (Soudan); Hansard, 

)2, pp. 322-347, January 25, 1886 (Annexation of Upper liunim) 
dy 6, 1896 (Soudan); April 13, rgo.| (Tibet); Hurroupniuiriirr a:* to 
cidence of cost of Indian trooi>H when employed out of India, 18*2. 

*• 8131); Anson, Law and Cmtt.m of thv Ct.firtitMtiuy, Hart lu p, yu 
soond edition). See also s. 16 of this I >igest. 

25 . —(1) Such parts of the revenues of India as are remitt ml .Vmmtit* 

1 the United Kingdom, and all money arming or iieerumg VL'TT.U 

the United Kingdom from any property or rights vested 
His Majesty for the purposes of the government of India i.m'a • • 

' from the sale or disposal thereof, must, la* paid to the 
scretary of State in Council, to he applied for the purposes •'* 
the Government of India Act,, 1858. e.\«. 

(2) All such revenues and money must: he paid into the m a v 
ink of England to the credit of an account, entitled ' The V !‘ ‘ 
3 count of the Secretary of State in Council of India.’ " *’ * *" 


ILBERT 


M 
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Imperial questions were involved. For instance, the power to make 
war necessarily involves expenditure of revenues, but is a power for 
the exercise of which the concurrence of a majority of votes at a meeting 
of the council cannot be made a necessary condition. The Secretary 
of State is a member of the Cabinet, and in Cabinet questions the 
decision of the Cabinet must prevail. 

As to the second point, questions have been raised as to the powers 
of the Indian Legislature to appropriate by Indian Acts to specific 
objects, provincial or Imperial, sources of income, such as ferry fees 
and other tolls, process fees, rates on land, licence taxes, and income 
taxes. But a strict view of the enactment in the Act of 1858 would 
be inconsistent with the general course of Indian legislation, and would 
give rise to inconveniences in practice. 

24 . Except for preventing or repelling actual invasion of Restric- 

His Majesty’s Indian possessions, or under other sudden and appiica- 

urgsnt necessity, the revenues of India are not, without the tl0n of 

consent of both Houses of Parliament, applicable to defraying to military 

operations 

the expenses of any military operation carried on beyond the beyond 
external frontiers of those possessions by His Majesty’s forces 

charged upon those revenues. vict & e 22 

As to the object and effect of this enactment, and in particular as to 106, s. 55.] 
whether it requires the consent of Parliament to be obtained before 
war is commenced, see Hansard, 151, July 19, 23, 1858 (Debates on 
passing of Government of India Act); Hansard, 240, May 20, 21, 23, 

1878 (Employment of Indian Troops in Malta); Hansard, 243, Decem¬ 
ber 16, 17, 1878 (Afghan War); Hansard, 272, 273, July 27, 31, 1882 
(Egypt); Hansard, 295, March 5, 9, 16, 1885 (Soudan); Hansard, 

302, pp. 322-347, January 25, 1886 (Annexation of Upper Burma), 

July 6, 1896 (Soudan); April 13, 1904 (Tibet); Correspondence as to 
incidence of cost of Indian troops when employed out of India, 189,6 
(C. 8131 ); Anson, Law and Custom cf the Constitution, Part ii. p. 361 
(second edition). See also s. 16 of this Digest- 

25 . — (1) Such parts of the revenues of India as are remitted Accounts 
to the United Kingdom, and all money arising or accruing tary 0 f 

in the United Kingdom from any property or rights vested Wltl1 

in His Majesty for the purposes of the government of India. [21 & 23 

Fict c. 

or from the sale or disposal thereof, must be paid to the 106, "ss. 

Secretary of State in Council, to be applied for the purposes 43 > 45 ^ 

of the Government of India Act, 1858. Vict * c.41, 

s. 3. 

(2) All such revenues and money must be paid into the 26 & 27 
Bank of England to the credit of an account entitled c The 7^3*.%.] 
Account of the Secretary of State in Council of India.’ 


ILBERT 


M 
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for sale or 
purchase 
of stock 
and re¬ 
ceipt of 
dividends. 
[21 & 22 
Viet. c. 
106, s. 47. 
26 & 27 
Viet. 0. 73, 
s. 16.] 
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(3) The money placed to the credit of this account is paid 
out on drafts or orders, either signed by two members of the 
Council of India and countersigned by the Secretary of State 
or one of his under secretaries or Ins assistant under secretary 
or signed by the accountant-general on the establishment of 
the Secretary of State in Council or by one of the two senior 
clerks in the department of that accountant-general and 
countersigned in such manner as the Secretary of State in 
Council directs; and any draft or order so signed and 
countersigned effectually discharges the Bank of England 
for all money paid thereon. 


(4) The Secretary of State in Council may for the payment 
of current demands keep at the Bank of England such accounts 
as he deems expedient., and every such account is to be kept 
in such name and be drawn upon by such person and in such 
manner as the Secretary of State in Council directs. 

(5) There are raised in the hooks of the Bank of England 
such accounts as may be necessary in respect, of stock vested 
in the Secretary of State in Council, and any such account is 
entitled ‘ The Stock Account of the Secretary of State in 
Council of India.’ 

( 0 ) Every account referred to in this section is a public 
account (a). 

r section represents tho provisions of tho Government of 

India Act, 1858, as modified by 22 & 23 Viet. 0. 41, s. 3, and 26 & 27 

Viet. c. 73, s. 16, and by existing practice. 


26 . The Secretary of State in Council, by power of attorney 
executed by two members of the Council of India and counter¬ 
signed by the Secretary of State or one of his under secretaries, 
or lus assistant under secretary, may authorize all or any of 
the cashiers of,the Bank of England— 

(a) to sell and transfer all or any part of any stock standing 
m the books of the Bank to the account of the Secretary 
of State in Council; and 

(b) to purchase and accept stock on any such account; 
and 
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(c) to receive dividends on any stock standing to any such 
account; 

and by any writing signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli¬ 
cation of the money to he received in respect of any such 
sale or dividend. 

Provided that stock may not he purchased or sold and 
transferred under tho authority of any such general power of 
attorney, except on an order in writing directed to the chief 
cashier and chief accountant of tho Bank of England, and 
signed and countersigned as aforesaid. 

27 . All securities held by or lodged with the Bank of Provision 
England in trust for or on account or on behalf of tho Secretary as to ■ - 
of State in Council may he disposed of, and the proceeds l>i U & m*’ 
thereof may he applied, as may be authorized by order in 5\° 4 8. 
writing signed by two members of the Council of India and vtt V 
countersigned by the Secretary of State or one of his under ^ 
secretaries, or his assistant under secretary, and directed to 
the chief cashier and chief accountant of the Bank of England. 

28 . (1) All powers of issuing securities for money in the Exerci8e 
United Kingdom which are for tho time being vested in the borrow- 
Secretary of State in Council must be exercised by the powers. 

Secretary of State in Council with tho concurrence of a vl?.? 

majority of votes at a meeting of the Council of India r ° 6 > s - 49 - 

/ \ o i . 20 & 27 

(2) Such securities, other than debentures and bills, as Viot - °- 

might have been issued under the seal of the East India 56& 57' 
Company must be issued under tho hands of two members I?] 7 °’ 

of the Council of India and countersigned by the Secretary 

of State or one of his under secretaries, or his assistant under 
secretary, 

( 3 ) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 
be impressed or affixed by maohinery or otherwise in such 
manner as the Secretary of State in Council directs. 
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The enactments by which tin* Secretary of State has from time to 
time been authorized to borrow under special Acts, or for special 
purposes, such as railways, are not reproduced here. 


Accounts 29.“- (x) (a) The Secretary of State iu Oounoil must, 
annually within the first fourteen days during which Parliament is 
Parli^ for ° Bittin S noxt a,:fter Uto iir«t day of May iu ovwy year, lay 

mold. before both Houses of Parliament -* 

[21 & 22 

Viet. 0. ( a ) An account for the financial year preceding that last 

XOOjj 8. 53-1 i * 

completed of tho annual produce of the reveimoB of 


British India, distinguishing tho same under the respective 
heads thereof, at each of the several provinces; and of 
all file annual receipts and disbursements at home and 
abroad for the purposes of the government of India, 
distinguishing the same under the respective heads 
thereof : 


(ft) The latest estimate of the same for file last, financial 
year: 

(c) The amount of the debts chargeable on the revenues 
of India, with the rates of interest, they respectively 
carry, and the annual amount of that interest,: 

(d) An account of the state of the efleets and credits in 
each province, and in England or (visewhere, applicable 
to the purposes of the government of India, according 
to the latest advices which have been received thereof: 

(e) A list of tlie establishment of tho Secretary of State 
in Council, and the salaries and allowances payable in 
respect thereof. 


(2) If any new or increased salary or pension of fifty 
pounds a year or upwards has been granted or created within 
any year in respect of the said establishment (/>), the par¬ 
ticulars thereof must be specially stated and explained at 
the foot of the account for that year. 

(3) The account must be accompanied by a statement 
prepared from a detailed, report from each, province in British 
Tndia in such form as best, exhibits the moral and material 
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progress and condition of British India in each Hindi pro¬ 
vince (c). 

(a) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Accounts, and the Hoerotary of State For Indin 
or his representative in the House of Commons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India. The debate which takes place on tins state * 
ment is commonly described as the Indian Budget Debate. The. 
resolution in committee is purely formal. 

( b) The words ‘ in respect of the said establishment 5 represent 
the construction placed in practice on the enactment reproduced by 
this section. 

(c) This is the annual 1 moral and material progress report/ A 
special report is published at the expiration of each period of ten years, 
giving a very full and interesting account, of the general condition 
of India at that date. The last of these decennial reports was 
in 1904. 

30 .—(x) (<t) His Majesty may, by warrant under IDs .\ u <h< m 
Royal Sign Manual, countersigned by the Chaneellor of Mu* 
Exchequer, appoint a fit person to be auditor of the accounts 
of the Secretary of State in Council, and authorize that et & u 
auditor to appoint and remove such assistants as may he 
specified in the warrant. •*;! & 

x Vmt. t\ 

(2) The auditor examines and audits the accounts of tluCM* *♦ *•! 
receipt, expenditure, and disposal in the United Kingdom of 

all money, stores, and property applicable for the purposes 
of the Government of India Act, 1858. 

(3) The Secretary of State in Council must by the olliecrs 
and servants of his establish,merit produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their support, and must submit to his inspection all books, 
papers, and writings having relation thereto. 

(4) Tlie auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit in relation 
to such accounts, and the receipt, expenditure, or disposal 
of such money, stores, and property, and for that- purpose, 
by writing under his hand, to summon before him any such 
officer or servant. 
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(5) The auditor must report to the Secretary* of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks fit, specially noting any case, if such there be, in which 
it appears to him that any money arising out of the revenues 
of India has been appropriated to other purposes than those 
to which they are applicable. 

(6) The auditor must specify in detail in his reports all 
sums of money, stores, and property which ought to be 
accounted for, and are not brought into account or have not 
been appropriated, in conformity with the provisions of the 
law, or which have been expended or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
01 irregularities which may appear in the accounts, or in 
the authorities, vouchers, or documents having relation 
thereto. 

(7) The auditor must lay all such reports before both 
Houses of Parliament, with the accounts of the year to which 
the reports relate. 

(8) The auditor holds office during good behaviour. 

(9) There are paid to the auditor and his assistants, out of 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct. 

(10) The auditor and his assistants are, for the purposes of 
superannuation allowance, in the same position as if they 
weie on the establishment of the Secretary of State in 
Council. 


(a) The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of the comp- 
roller and auditor-general with respect to the revenues of the United 

the re P° rts of the India Office auditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and audit or-general, see Anson, Law and Custzm of 
the, Constitution (2nd ed.), pp. 338-346. 
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PART HI. 

Property, Contracts, and Liabilities. 

31 —(x) The Secretary of State in Council may, with the Power of 
concurrence of a majority of votes at a meeting of the Council ofStt^to 
of India,, sell and dispose of any property for the time being “ u > 
vested in His Majesty for the purposes of the government bufp“ d 
of India, and raise money on any such property by way of gf£ 23 
mortgage and make the proper assurances for any of those Viot - c - 
puiposcs, and purchase and acquire any property. I0 ^’ 8 4 ° ^ 

(2) All property acquired in pursuance of this section vests 
in His Majesty for the service of the government of 
India. 

( 3 ) Any assurance relating to real estate made by the 
authoi ity of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council 
of India. 


32 .” (1) The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make any contract for the purposes of the Govern¬ 
ment of India Act, 1858. 

(2) Any contract so made may be expressed to be made 
by the Secretary of State in Council. 

(3) Any contract so made, if it is a contract which, if made 
between private persons, would be by law required to be under 
seal, may be made, varied, or discharged under the hands 
and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between 
private persons, would be by law required to be signed by 
the party to be charged therewith, may be made, varied, or 
discharged under the hands of two members of the Council 
of India. 

(5) The benefit and liability of every contract made in pur¬ 
suance of this section passes to the Secretary of State in 
Council for the time being. 


Contracts 
of Secre¬ 
tary of 
State. 

[21 & 22 
Viet. c. 
106, s. 40. 
22 & 23 
Viet. c. 

41, s. 5. 

3 Edw. 
VII, c. 11.] 
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(6) Every contract for or relating to the manufacture, 
sale, purchase, or supply of goods, or for or relating to affreight¬ 
ment or the carriage of goods, or to insurance, may be entered 
into, made, and signed on behalf of the Secretary of State 
by any person upon the permanent establishment of the 
Secretary of State, duly empowered by the Secretary of State 
in this behalf, subject to such rules and restrictions as the 
Secretary of State prescribes. Contracts so entered into, 
made, and signed are as valid and effectual as if entered into 
as piesciibed by the foregoing provisions of this section. 
Paitieulais of all contracts so entered into as aforesaid 
must be laid befoie the Secretary of State in such manner 

and foim and within such times as the Secretary of State 
prescribes. 


Power to 
execute 
assur¬ 
ances, &c. 
in India. 
[22 & 23 
Viet. c. 41 
ss. x, 2. 

33 & 34 

viet. c. 

59, s. 2.] 


33 . (1) ihe Governor-General in Council and any local 
o\ eminent (a) may, on behalf and in the name of the 
* ecie * }a3 p r State in Council, and subject to such provisions 
° r restnctl0ns as the Secretary of State in Council, with the 
concurrence of a majority of votes at a meeting of the Council 
n 1a, prescribes, sell and dispose of any movable or immov¬ 
able property ( b ) whatsoever in India, within the limits of 
then-respective governments, for the time being vested in 
His Majesty for the purposes of the government of India, or 
mse money on any such property by way of mortgage, and 
make proper assurances for any of these purposes and pur¬ 
chase or acquire any property, movable or immovable (b) 
m India within the said respective limits, and make an^ 

contrac for the purposes of the Government of India Act, 

I050 (c). ’ 

(2) Every assurance and contract made for the purposes 
is section must be executed in such manner as the 
vemor-General m Council by resolution (d) directs or 
authorizes, and if so executed may be enforced by or against 
the ecretary of State in Council for the time beLg 

Council^ l^ SeCretary ° f ^ ^ ^ member of the 
’ n ° r any person eluting any such assurance 
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Governors-General of Fort William in Bengal 1 . 


1774. Warren Hastings (Governor 
of Bengal from 1772 ). 

1785. Sir J. Maopherson (temporary, 
February 1 , 1785 ? to September 
1 2 , 1786 ). 

1786. Lord Cornwallis. 

1793. Sir John Shore (Lord Teign- 
niouth). 

1798. Sir Mured Clarke (temporary, 
March 6 to May 18 , 1798 ). 

1798 . Earl of Mornington (Marquis 
Wellesley). 

1805. Lord Cornwallis (took office 
July 30 , died October 5 ). 


1805. Sir George Barlow (tempo¬ 
rary, October 10 , 1805 , to July 
31 , 1807 ). 

1807. Lord M into. 

1813. Lord Moira (Martinis of 
Hastings). 

1823. John Adam (temporary, 
January 9 to August 1 , 18113 ). 

1823. .Lord Amherst. 

1828. W. B. Bayley (temporary, 
March 13 to July 4 , 1828 ). 

1828. Lord William Bon tine k. 


Governors-General of India. 


1834. Lord William Bontinck. 

1835. Sir Charles Metcalfe (tem¬ 
porary, March 20 , 1835 , to 
March 4 , 1836 ). 

1836. Lord Auckland. 


1842. Lord Ellenborough. 

1844. Sir Henry (Lord) Hardinge. 
1848. Lord JDallumsio. 

1850. Lord Canning. 


Viceroys and Governors-General 


G'iio.u Nov. 

1858. Lord Canning (continued as 
Viceroy). 

1802. Lord Elgin. 

1804. Sir John (Lord) Lawrence. 
1809. Lord Mayo. 

1872 . Lord Northbrook. 

1870. Lord Lytton. 

Presidents of the. 

1784. Lord Sydney. 

1790. W. W. Grenville (afterwards 
Lord Grenville. 

1793. Henry Dundas (afterwards 
Viscount Melville). 

1801. Lord Lewisham (afterwards 
Dartmouth). 

1802. Lord Oastieroagh. 

1800 (February 12 ). Lord Minto. 


1 , 1858 ). 

1880. Lord Ripen. 
1884. Lord Dufferin. 
1888. Lord Lansdowne. 
1894. Lord Elgin. 

1899. Lord Curzon. 
1905. Lord Minto. 


Board of Control. 

180G (July 26 ). Thomas Grenville. 
1806 (October 1 ). George Tierney. 
1807. Robert Dundas (afterwards 
Viscount Melville). 

1809 (July). Lord Harrowby. 

1809 (November). Robert Dundas 
(afterwards Viscount Melville). 
1812. Earl of Buckinghamshire. 
1816. George Canning. 


1 For more minute particulars as to dates see the India List. 
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or contract, is personally liable in respect thereof, but* all 
liabilities in respect of any such assurance or contract are 
borne by the revenues of India. 

( 4 ) -All property acquired in pursuance of this section 
vests in His Majesty for the service of the government- of 
India. 


(а) The words " or any officer for the time being entrusted with the 
government, charge, or care of any presidency, province, or district * 
have boen construed in practice as including only lieutenantgincrnors 
and chief commissioners, and not 1 district ottieors ' in the special India, 
sense. They arc, therefore, represented in the Digest by the expression 
4 local Government,’ as defined by s. 124 of t he Digest. ’ 

(б) The words in the Act are ‘ real or personal estate,' 

(e) boon after the passing of the Government of India Act, 
it became necessary to legislate for the purpose of determining how 
contracts on behalf of the Secretary of State in Council were to be 
made in India. Before that Act it bad boon hold that- contracts made 
in England by the East India Company as a governing power could 
only be made under seal (Gibson v. East India Oompani/, 5 Bing. N. (\ 
262). In India, at least in the presidency towns, certain documents 
required sealing for the purpose of legal validity. The real seal of the 
Company was in England, but copies were kept in Calcutta, Madras, 
and Bombay, and documents sealed with these copies were generally 
accepted as sealed by the Company. Contracts not. under seal were 
made in India on behalf of the Company by various ollieials. The 
transfer of the powers of the Company to the Secretary of State in 
Council disturbed all these arrangements, and the Government, of 
n ia Act, 1859 (22 &, 23 Viet. 0.41), was accordingly passed for deter 
mining the officers by whom, and the mode in which, contracts on 

lalf of the Secretary of State in (-ouneil were to be executed in India. 
Ihe Act was amended by the East India Contracts Act, 1870 (* * & ii 
Viet. c. 59). v * 1 * * 


(d) Soo the resolution of the Uovornmmt of India i„ t .| k! Horn,, 
epartment of March 28, 1895, specifying (ho ollieers by whom parti¬ 
cular classes of instruments may bo executed. ‘ 


34 . The Governor-General in Council, and any other iw.,- 
person authorized by any Act passed in lhat behalf by (he ‘‘“'j*"*"' ‘ ,r 
Governor-General in Council, may make any grant, or dis- property, 
position of any property in India accruing to Mis Majesty by *<,'& ,» 
forfeiture, escheat, or otherwise, to or in favour of any relative . V . k ’!; , 

or connexion of the person from whom the property has 
accrued, or to or in favour of any other person. 

As to escheat, see note (c) on s. 22 above. 
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Rights 
and lia¬ 
bilities of 
Secretary 
of State in 
Council. 
[21 & 22 
Viet. c. 
106, ss. 

65 , 68 . 

2 2 & 23 
Viet. c. 

41, s. 6.] 


35 .—(1) The Secretaiy of State in Council may sue and 
be sued as well in India as in England by the name of the 
Secretary of State in Council, as a body corporate (a). 

(2) Every person has tho same remedies against the 
Secretary of State in Council as he might have had against 
the East India Company if the Government of India Act, 
1858, had not been passed ( h). 

(3) Tho property and effects for the time being vested in 
His Majesty for tho purposes of the government of India, or 
acquired for those purposes, are liable to the Maine judge¬ 
ments and executions as (hey would have boon liable to in 
respect of liabilities lawfully incurred by the blast India 
Company if the Government of India Act,, 1858, had not 
been passed. 


(4) Neither the Secretary of State nor any member of tho 
Council of India is personally liable in respect of any contract 
entered into or other liability incurred by tint Secretary of 
State or the Secretary of State in Council in his or their 
official capacity, nor in respect of any contract, covenant, or 
engagement of the East India Company, but all such liabilities, 
and all costs and damages in respect thereof, arc' borne by 
the revenues of India. 


(а) Although the Secretary of State is a body corporate, or in the 
same position as a body corporate, for the purpose of contracts, and of 

sued, yot ho is not a body corporate for the purpose 
of holding property. Such property as formerly vested, or would 
lave vosted, in the East India Company, now vests in tho Crown, 
bee the remarks of James, L. J„ in Kintock v. Secretary of State in 
Cmncri (1880), L. R. 15 Oh. D. 1. The Secretary of State in Council 
has pnviieges in rospoot of debts duo to him in India similar to those 
°, *° Km ' n m respect of Crown debts in England {The Secretary 
of btate for India v. Bombay Landing and Ship-ping Company , * Boni. 
■n.. (j. Jtvep. 0. 0 . J. 23). * * 

(б) An action does not lie against the Crown in England. Tlu« only 
oTrigffi 116 a su ^ ec * a 8 a *nst die Crown in England is by petition 

Until 1874 it was doubtful whether a petition of right would lie 
except for restitution of property detained by tho Crown. But in 

! r; 7 aS w n Clde i, that a petition wouW Ko for damages for 
H $ ( - ' T V A0Wflff ' 3L R - IoQ ‘ B ‘ 30 ; and that decision 
has been followed m subsequent cases. A petition of right does not 
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lie for a tort except where the wrong complained of is detention of 
property, the reason alleged being the maxim that the king can do no 
wrong. For a wrong done by a person in obedience or professed 
obedience to the Crown the remedy is against the wrongdoer himself 
and not against his official superior, because the ultimate superior, 
the Crown, is not liable. See Olodo, law and Practice of Petition of 
Bight, and B. v. Lords Commissioners of the Treasury, 7 Q. B. 387, and 
Baleigh v. Qosdhen, [1898] 1 Oh. 73. 

A petition of right does not lie in respect- of property detained or 
a contract broken in India. 

In the case of Frith v. Beg., JL R. 7 Ex. 365 (1872), the suppliant» 
by petition of right, sought to recover from the Crown a debt alleged 
to have become duo to the person whom he represented from the 
Sovereign of Oudh, before that province was annexed in 1850 lo the. 
territ ories of the East India Company. But it was held that, assuming 
the East India Company became liable to pay the debt by reason of 
the annexation of the province, the Secretary of State for India, in 
Council, and not the Crown, was, under the provisions of the (lovern • 
ment of India Act, 1858, the person against whom the suppliant must, 
seek his remedy, and that consequently a petition of right would not 
lie. It was pointed out that the remedy by petition of right, was in 
applicable, as it was plain that, the revenues of England could not he 
liable to pay the claim, and that consequently a judgement for the 
suppliant would be barren. See, also Loss v. The Secretary of SHate for 
India in Council, L. R. it) Ex, 500, and /inner v. Mar quin of Salisbury, 
L. R. 2 Ch. D. 378. 

Under the enactments reproduced by this section there is a statu* 
tory remedy against the Secretary of State in Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England. See the judgement of Sir Barnes Peacock,' (1 «T., in 
the case of the P. <('• (). (■ompany v. Beer elan/ of Plate for India in 
Council (1861), 2 Bourke 166; 5 Bom. ILC.’r. Appendix A; and 
May lie’s Criminal law of India , pp. •><» sqq. On the other hand it 
would appear that, apart from special statutory provisions, t he only 
suits which could have been brought against the East India Company, 
and which can be brought against the Secretary of State in Council 
as successor of the Company, are suits in respect of acts done iu the 
conduct of undertakings which might be carried on by private individuals 
without sovereign powers. Sec Nobin Ch under Ley v. The Sceretary 
of Stale for India, L L. R. 1 Cal it (1875); Jehangir M. Oarsetji v. 
Secretary of State for India in Council (r<)02), I. L R. 27 Bom. i8f); 
Shivabhajan v. Secretary of State for India, 1 . L. R. 28 Bom, 314. 

A suit or action against the Secretary of State in Council may some¬ 
times be met by the plea that the act complained of falls within the 
category of 4 acts of State/ and accordingly cannot be questioned by 
a municipal court. A plea of this kind was raised successfully in 
several cases by the East India Company with respect to proceedings 
taken by them, not in thoir character of trading company but in their 
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character of territorial Hovoroiims (As fn <hv r *• .. 

JIh,so two ekamotow, sec v. ft* India 
N. (, jte • Itaja 0 f a, miy v. Ha# India mpant/ L ( A ( ,J* > Bm S- 
at p. 30b ; and the eases noted Ix'Iow.) And ihf, • I' 9 3 ° 0 , 

in those «HHOM have boon followed hi (he ease o/dmil!’ <,0Wn 
against the Koorotary of Stale in Council. ’ r l ,rooo «%P 

TI10 question whether (he East India Conmanv „• . 
sovereign power or (W a privu( " K ‘ J H : v ' U(> “’*•''>« as a 

The Ha# India <Wp 4 («;X ? ) 7 Bm V < ' 7 *”*** v ‘ 

Trialem v. United fltate* (*i<Nti6), i* It . "A/'' 7 , (r, ;f , ' nv<l <» iu 

oaso in vvhieh the Company Humwfnilv nunSd i h< d!r 7 

were noting an Hoveroiimw and n, t . 1 { ut o they 

of State,’ appears to have been The XaM, /Ti / “7 

Urnpan,/ ( 1793 ), t Voh. Jr. 37 , . .. Ves. Jr «,. , ' •*«**«*« 

(! <>»M>aoy having noted imgdln ’ ‘ 7 ' 

eapneity, and having been de,dl with hv Tl T <Iu>ir l n >litJonl 

i^pendentsovereiSn. «‘l^« 

Ilio resumption hy tin. Madras Govern,ionff.f’.,” ‘‘’"I •*' "?* h( ' W t,wl 
former JNawaiw of the Cnrnalie hefore n 1 granted by 

•India Company and tin, regraut hv 11, \r V (o Ww East 

I he. ease of Ikdmr/iund v Hhdihi-i t « •'<• ouguial grantee. 

•v ~9 : . Knapp P. (!. / rane M ^ 2 N,ttU ' Trit ‘ ,H > * «• 

taken at Poonah, .««i alh w Tli £ , ' '' MU "" <h<> to 

was hold that tin, transaetion havin^lH^S "It"'] Tf'""- 
“ado, it ,,„t flagrante y„(, mnd-um ml/w, / 1 Nt,,KUre 

no jurisdiction (o adjudge on Z soh 4 \ a , 1 uuw,0, » Nl1 (!<}urt l“ d 
keen done amiss, reemu-Je ( 1 ha T ' , UM<i Uult lf l“d 

rndross. This decision was followe<| in £ It''"' V ''T m ™ Ui £< f 

A. C. log, P (l ' th A. Murmn (1902), 

Sahaba (1859)^1 VMoo^P^-t^f'* "/ 1 n,{ia v - &tt»mhee 

of the Supremo Court, of Madras to es(,a.h ’• " <Ul ' <1 <m t . lu ' °‘l uit y Bide 

to certain property of which tlm n , JH ^ 1 u a« private property 
and for an account, Tho aota in \ lOV ? ail , umt ' ^ la( ^ poBBcsnion, 
t^o Government by a commiHHion! U< H ^' l<>11 .. uwl l)c ' 011 <Ion( - behalf of 
with the taking over of Taniorn n n ^ >0, J^ ot ^ by them in connexion 
W It wan hZ^ dmUl ° f th ° Ku ' ia Nil without 

- **. -u. 
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in delivering judgement, remarked that c the general principle of law 
could not, with any colour of reason, he disputed. The transactions 
of independent States between each other are governed by other laws 
than those which municipal courts administer. Such courts have 
neither the means of deciding what is right nor the power of enforcing 
any decision which they make. 5 It was held that the act. complained 
of fell within this principle. 6 Of the propriety or justice of that act,' 
remarked Lord Kingsdown, c neither the Court below nor the Judicial 
Committee have the moans of forming, or the right of expressing if 
they had formed, any opinion. It. may have been just or unjust, 
politic or impolitic, beneficial or injurious, taken as a •whole, to those 
whose interests are affected. Those are considerations into which 
their lordships cannot enter. It is sufficient, to say that, even if a 
wrong has been done, it is a wrong for which no municipal court of 
justice can afford a remedy.’ 

In the Coorg case, Raja of Coorg v. East India Company (i860), 
29 Beav. 300, the East India Company had made war against the 
Raja of Coorg, annexed Ms territory, and taken his property, including 
some of the Company’s notes. The raja, filed a bill against, the East 
India Company, but it was held that the Company had acted in t heir 
sovereign capacity, and the bill was dismissed. 

In the Delhi case, Raja Salig Ram, v. Secretary of State, for India in 
Council (1872), L. R. Jnd. App, Hupp. VoL, p. nc), the question was 
as to the validity of the seizure, after the Indian Mutiny, of ('states 
formerly belonging to the titular King of Delhi. Hero also it. was 
held that the seizure was an act of State, and as such was not to he 
questioned in a municipal court. 

In Sirdar Bhagwan Singh v. Secretary of Slate for India in (Ummil 
(1874), L. R. 2 Ind. App. Oas. 38, an estate belonging to a former chief 
in the Punjab had been seized by the Crown, and the question was 
whether it had boon so seized in right of conquest or by virtue of a. legal 
title, such as lapse or escheat. It was held that the'seizure had been 
mad© in right of conquest, and as such must bo regarded as an act of 
State, and was not liable to bo questioned in a municipal court. 

Forester and others v. Secretary of State for India in (Unmcil (1872), 
L. R. Ind. App. Supp. VoL, p. 10, is a case on the other side of the line. 
In this case the Government of India had, on the death of Begum 
Sumroo, resumed property formerly belonging to her, and the legality 
of their action was questioned by her heirs. It appeared tlmt the 
Begum had very nearly, but not quite acquired the posit ion of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the seizure, by arbitrary 
power, of territories which up to that time belonged to another sove¬ 
reign State, but was the resumption, under colour of a legal title, of 
lands previously held from the Government by a subject under a par¬ 
ticular tenure, on the alleged determination of that tenure ; and that 
consequently the questions raised by the suit wore recognizable by 
a municipal court. 
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Doss v. Secretary of State for India in Council ( r8/5), L, R, u) $q t 
was a case arising emt of the extinction of a sovereign power in India* 
though not in consequence of hostilities. If was a suit brought in the 
English Court of Chancery by creditors of the late King of Oudh against 
the Secretary of State as his successor. .It was hold that as the debt 
had boon incurred by the late king in his capacity as sovereign, and 
could not have been enforced against him as a legal claim, if did not 
upon the annexation of the kingdom of Oudh, become a legal obligation 
upon tho East India Company, and therefore was not., by the Act of 
1858, transferred as a legal obligation against the Secretary of State; 
and on this ground a demurrer to the hill was allowed. 

In the oast) of Grant v. Secretary of State, for India in Council (1877), 
2 0 . P. I), 445 ; 46 JL J, (1 681, a demurrer was allowed to an action 
by an officer of flic East India Company’s serviee who had been com¬ 
pulsorily retired under the order of the Government of India, Hero 
tho plaintiff was (dearly a British subject, but* nothing turned upon this, 
For the order was held, as an act. of administration in tho public service, 
to bo within the high powers of government formerly entrusted to the 
East India Company (not as a trading company, but, as a subordinate 
Covemment) and now to be exercised by the < Government of India, 
In effect the question was not of a, sovereign net, but of the powers of 
high (but still subordinate) officers of Government. 

In Kivdook v. Secretary of State for India Q879J; I* fc. l$ Clu l). 1 
and 7 App, Gas. 619, which was one of the Banda and Kirwoo cases, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst, tho persons 
found entitled to share it by tho decree of tho Court of Admiralty, did 
not operate as a transfer of property, or create a trust, and that the 
defendant, being merely the agent of the sovereign, was not liable to 
account to any of the parties found entitled. 

In Walker v, Baird, 1,1892,] App. Cas. 491, which was an appeal to 
the Privy Council from the Supreme Court of Newfoundland, it was 
held that tho plea of 4 act of Stotts’ in the sense of an act, the justifica¬ 
tion of which on constitutional grounds cannot be inquired into, cannot 
be admitted, between British subjects in a British colony. In this 
ease tho plaintiff complained of interference with his lobster factory, 
and the defendant, a captain of one of Her Majesty’s ships, pleaded 
that ho was acting in the execution of his duty, in carrying out an 
agreement between the Queen and tho Republic of France, But tho 
defence was not allowed. 

In Cook v. Sprigg, [1899] A. 0 . 572, it was hold that grantees of 
concessions made by the paramount chief of Bondoland could not, 
after tho annexation of Pondoland by the Queen, enforce against the 
Crown tho privileges and rights conferred by the concessions. The 
language used in the Tanjoro case was quoted with approval. 

In West Band Centred Gold M%n%ng Company Limited v. The King , 
[1905] 2 K. B. 391, it was held, on demurrer to a petition of rigid., that 
damages could not be recovered against the Crown in respect of geld 
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£ commandeered 5 by the Boer Government before the annexation of 
the Transvaal. 

The facts in Duleep Singh’s case, Salama.n v. /Secretary of State for 
India in Council , [1905] 1 K. B. 613, resembled, those in the Tanjore 
case. When the Punjab was annexed, the blast India Company con¬ 
fiscated the State property, granted .Duleep Singh a pension for .life, 
assumed the custody of his person during his minority, and took 
possession of his private property. It was held that these were acts 
of State, and that an action would not lie against the Secretary of 
State in Council for arrears of the pension and for an account of the 
personal property. 

On c acts of State,’ see further, Mayne, Or mined law of India , 
pp. 3x8 sqq., the article 4 Act of State ’ in the Encyclopaedia of the. 
Laws of England , and the cases collected in the notes on The Queen, v. 
The Commissioners of the Treasury , JL. B. 7 Q. B. 387, in Campbell's 
Ruling Cases , vol. L pp. 802 sqq. The notes on Indian cases in that 
volume have been partially reproduced above. Mr. Harrison Moore's 
recent essay on Act of State in English Law (London, 1906) covers 
wider ground, and touches on many points in the ‘ troublesome 
borderland of law and polities.' 

In suits or actions against the Secretary of State for breach of con¬ 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crown (see note on ». 21 above). 

And, finally, the liability of the Secretary of State in Council to be 
sued does not deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative. In Ganpat Takuya v. Collector of (Janam 
(1875), I. L. B. 1 Bom. 7, the priority of Crown debts over attachment, 
was maintained, and West, J., said— 4 It is a universal rule that pre¬ 
rogative and the advantages it affords cannot bo taken away except/ by 
the consent of the Crown embodied in statute. This rule of inter¬ 
pretation is well established, and applies not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England.’ 

As to the legal liability of a colonial governor, Sir W. Anson says— 

£ He can be sued in the courts of the colony in the ordinary form of 
procedure. Whether the cause of action springs from liabilities in¬ 
curred by him in his private or in his public capacity, this rule would 
appear to hold good. Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign within the eompasH of his 
delegated and limited sovereignty.’ Law and Custom of the Comma,* 
tion t pt. ii. p. 262. See Hill v. IUgge 9 3 Moore P. 0 , 465 ; Musgrove v. 
Pulido, L. B. s App. Cas. 102 ; Nircaha Tamaki v. Baker, App. Cns„ 
[ 190 X] pp. 561 , 576 . 

The procedure in suits against the Government in India is regulated 
by ss. 41 . 6-429 of the Code of Civil Procedure (XIV of 1882). 
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PART IV. 

The Oovkiinor-Ohnekai, in Oohnoil. 

General Powers of (km<rnor-Gmvrnl in Council. 

36 .—(1) The superintendence, direction, and control of the 
civil and military government of British India is vested in 
the Governor-General of India in Council (a). 

(2) The Governor-General in Council in required to pay 
duo obedience to all huoIi orders as ho may receive from the 
Secretary of State (/>). 

(a) If, is diflmult to reproduce with aeoumey enactments which rwru- 
ated do powers an,I dudes of (ho Govern,,.-General and his Council 

in tho days of fho Lant .India Goiupiiny, 

Seedm yof the Regulating Act of Geo. m , ... f) ,) enacts 

that de smd govornor-gonorai and e.mueir (i.e. (be Governor-General 
and Council of Bengal), ' or the major pari, of them, shall have 
power of superintending anil oontroliing the presidencies of Madras' 
Bombay, and Beneoolen respeetively, so far anil in so much as that it 
Hluil not ho law I ui lor any president and council of Madras. Bombay 
or Beneoolen to make war or treaties without the previous consolt 
of the governor-general and council, except in eases of imminent 
necessity or of speeial orders from the Company. See s. of dL 
Digest. Section yj of the (Charter Act of iS( 1 (1 & ,i VVill IV r< Qci 
declared that ‘ The superintendence, direction,’ and control ’of’ the 
whole civil and military government of all the said territories and 
revenues in India shall he and is hereby vested in a governor-general 
and councillors, to bo styled “The Governor-General of bulia b 
Council’* ’ 

Since India has boon placed under tho direct government of the 
Crown do governor-general inis also hem viceroy, as the representative 
of tho Quoon. Lord Canning wan tho lirnt viceroy 
The Governor-General in Council is often described as tho Govern- 
out oHndni, a description which is recognized )>y Indian legislation 
(Xof 1897,8. 3 (22) ). ® 

DiffltTenfr “Twluction of statutory enactment* embodied in this 

Cwlnn r.? TT*™ 8UWt of Um 1 ™™ (>f Governor- 
Indin nn H, ^ ^^ l0 Powers of the Government of 
Tmm tir (Wlt K)l ' it,y iu wxU 'nd beyond the limits 

Again, do Govomor-General in Goimeil, as representing the Grown 

nr ( wotflHv 1J ° yH ’ . U *' K,dltM>n * My ^addiy powers, such of the (lowers, 
g , os, privileges, and immunities appertaining to the Grown 
as are appro,mate to the ease and eonsislml with the system of law 
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in force in. m, . 

Crown is not bmrad wT t /f b f n decided tilat the rule that tie 
also in India. See ql a statu< f c unless expressly named therein applies 

Shipping Company, Bam J Ren^O^“ t V ‘ Bom ^ Landin V and 
Collector of Ganara T T t> t '-r ' Rep ' 2 , J ' 23 ’ Gan 'P at Pataya v. 
v. Matthurctbhai £ £ R T V ^° m ' 7 ; The Secretar d of State for India 
missioned f or j^ a J' T ’ T 4 R 0m ' 218 ’ 218 ’ £ed Y - Municipal Com- 
in Council hafalt w V ^ 4S7 ‘ The Governor-General 
arrangements with Asiatic StISV^ pow ® r f of maldn g treaties and 
powers in foreign S °S exemsm S jurisdiction and other 

Sec Dcimoah ar f h 2 l 0 ^’ °l ac 1 uirin S a * d ceding territory. 

: ir. irl 

in England wwT ngh * S of tbe Crown 111 respect of land and minerals 
prerogative of^ , what Cases the Governor-General has the 
confcmd on ^- K T- be6n questioiled - ^ power is not expressly 

i.« w ao^r^t7^‘ a o, j'r t r , ’, b " t * 

11 - i^ovvei possessed. by all colonial governors. Howpwr 

mlkrihrqxaTstif^f Under the Code <* Criminal Procedure 

lives of ti H /r Stl ° n - 0f “ le practlcal im Portance. As to the preroga- 

1”,“ I m ''‘ I ” 1 “ ““ «. OhBty, P„rclu m \, 

Z£ZL.j y'ZS: “Tsots 0 ” ^ Ti “ d c “ pb * u '‘ 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet. c. 6?) 
took away the military control and authority previously exercisable 
by the Governments of Madras and Bombay. As to the power of 

below°p°->67 r ’ Seileral t0 gn “ lt mUitary commissions, see the note 

(b) Ihis reproduces part of s. 9 of the Regulating Act (13 Geo. Ill, 
o- 63), which, directs that ‘ the said governor-general and council for 
he time being shall and they are hereby directed and required to 
obey all such orders as they shall receive from the Court of Directors 
of the said united Company.’ This enactment was necessary at a time 
when the relations to be regulated were those between the statutory 
governor-general and his council on the one hand and the directors 
of the Company on the other, and, being still on the statute book, is 
reproduced here. But, of course, the relations between the Secretary 
of State and. t>lie Government of India are now regulated by constitu¬ 
tional usage. 

The Governor-General. 

37 . The Governor-General of India is appointed by His The 

Majesty by warrant under the Royal Sign Manual governor 

J ° general. 

N 


ULBEltT 








Ut&22 

\ it*i. c. 

106, a. 29], 
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!2 Tiie appointment of the governor-general is made on the advice 
of the Prime Minister. 

The governor-general usually holds office for a term of five years. 
As to Ms resignation, see below, s. 82. 

The, Council of the Govevnov- CeneTcvl, 
u ~ 38 . The council of the Governor-General of India, aw coil¬ 
in'- btituted for executive purposes, consists of tlie ordinary niem- 
b bers, and of the extraordinary member (a) (if any) thereof ( b ). 

(а) See s. 40. 

(б) This section does not reproduce any specific enactment, but 
represents the existing law. 

y 39 . (1) The ordinary members of the governor-general 5 w 

Si. counciI are appointed by His Majesty by warrant under the 
1 Royal Sign Manual. 

(2) The number of the ordinary members of the governor- 
general’s council is five, or, if His Majesty thinks fit to appoint 
a sixth member, six (a). 

( 3 ) Of the ordinary members of the governor-general’s 
council, three must be persons who at the time of their 
appointment have been for at least ten years in the service 

’ ‘f e 0roTO in India (*). a *d one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
° ot anc * 3 not * ess ^ban five years 5 standing (c). 

(4) If any person appointed an ordinary member of the 
governor-general’s council is at the time of his appointment 
m the military service of the Crown, he may not; during his 
ton muanee in office as such member, hold any military 
command or be employed in actual military duties. 

«• 9 ! 2 ^ by s 38 ^ 

nine departments-Knance “ distributed between 

Agriculture, Public Worts " n ^ ^ ome ’ legislative. Revenue and 
Supply. Of thei 1 ; T erCe and *?***’ W, Military 
superintendence of the eovemJ. epart “ ent 18 under the immediate 
is under the ^ Apartment 

(see s. 40 of Digest) The el,. f /F 18 Ma l est y s for °es in India 
buted between the other membefof ooM^ departments is ^i- 
c erm of office of a member of council is by custom five years. 
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As to leave of absence, resignation, and conditional and temporary 
appointments, see below, ss. 81-87, 

(b) The result of this restriction is that if, as occasionally happens, 

the member of council in charge of the military supply department 
(formerly the military department) is not qualified by ton years’ service 
in India, the finance member must, praotioally, bo takon from the 
Indian Civil Service. 

(c) The member of council who is required to hold those qualilica* 
tions is usually stylod tho law member. Tho first holder of the post 
was Lord Macaulay. He and his suooossors, down to 1853, were not 
members of tho executive council, and his duties during this period 
arc described by bir Barnes Peacock in a minute of November ^,1859, 
and by Sir H. S. Maine in his minute of May 5, i 860 (Minutes, Ho. 42). 

By the Act of 1853 (16 & 17 Viet. e. 95) ho was placed in tho same 
position as tho other ordinary members of tho governor-general's 
council. He is at the head of a department of his own, tho Legislative 
Department, which was formerly a branch of tho Homo Department, 
but which was, in pursuance of Sir H. S. Maine’s rocommoudatioiiH 
(see Minutes by Bn- H. S. Maine, Ho. 84), constituted a separate depart¬ 
ment in 1869. The duties of this department, and its relation to tho 
other branches of tho Government of India, are regulated by Urn rules 
and orders for the transaction of business in tho council of the govoruor- 
goneral; Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor-general’s council, 

mitfT e ^’ Z T,“ 0m ° CaS0S to 8oUk '’ t,h0 ioaa oi Rations sub¬ 
mitted under the Government of India Ael, 1870 (33 Viet. e. 3), and 

o 0 lules and regulations made under powers given by Acts of the 
governor-general’s council, to consider Bills and Acts of tho local 
lcgislatuies with reference to penal clauses and other special points, 
and to advise other departments of the Government on various legal 
questions. Ihc law member of council takes charge of most of the 
Bills introduced into tho governor-general's council, and is chairman 
of the select committees to which those Bills are referred. As to the 
general nature of his work, sec the chapter on Legislation under Lord 
y , contributed by bn- James PitzJames Stephen to Bir W. W 
Hunter & Life of Lord Mayo (vol. ii. chap. viii). Boo also Bir M. B. 

Maine s Minute of 1868 on Over-legislation (Minutes, No. 204). 

TJl ° Socrebai 'y of Stole in Council may, if ho 
innks fit, appoint the eoniniandcr-in-chief for tiie time being or,li,llu '.y 
of His Majesty’s forces in India an extraordinary member "fi*’ 
of the governor-general’s council, and in that ease the com- fii & 2, 
mander-in-chief has rank and precedence in tho council next 
after the governor-general (a). 3 ; u-J 

(2) When and so long as the governor-general and his 
council are in any province administered by a governor in 

N 2 
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council, tlio governor of that province m an extraordinary 
member of the governor-general’n council (ft). 

(a) in practice, the commander-in-chief in always appointed an 
extraordinary member of council Under regulations made in 190c 
ho is in charge of the army department. * 

(h) In practice, meetings of the. govtM’nor-goneral and his council 
arc not hold within the presidencies of Madras and Bombay. 


Ordinary 
and legis¬ 
lative 
meet¬ 
ings of 
governor- 
genorars 
council, 


41 .—(x) The governor-general's council hol<i ordinary 
mootings, that in to say, mootings for executive purposes ; and 
legislative meetings, that is to say, meetings for the purpose 
of making laws. 

(2) llio ordinary and extraordinary members of the governor- 
general’s council are entitled to he present at all meetings 
thereof. 


Tins section does not reproduce any spcoiiio enactment, but renro- 
sonts existing law and practice. 

There appears to bo no express enactment that the governor-general 
shall, when present, preside at meetings of 1,1s council, but this is 
implied by such provisions as 24 & 25 Vick e. 107, s. 7. 


Ordinary 
meetings 
of council, 
1,3 & 4 
Will. IV, 

0. 85, s. 

48. 


67, s. 9 d 


42 .—(1) Hie ordinary meetings of the governor-generals 
council are held at such places in India (a) m may bo ap¬ 
pointed by the Governor-thmoral In (Jouncil 

(2) At any ordinary meeting of the governor-general's 
oouneil the governor-general and one ordinary member of 
Ins council may exorcise all the functions of the Governor- 

General in Council (ft). 


(«) The expression used in the Act of i«(n is ‘ within the territories 
el India which,.perhaps, means British India, in practice, the moot- 

mgs of the council are hold at Calcutta and Simla. 

AUt °! I79 , 3 (33 t<00, 1U ’ S-’» «• J«) directs tliat ‘the 

~ C T' a aU n cou,Kullora <> 1 ' *V«l William, and the several 
Z COUI10lU ? r ? 0f ^ «‘'«gc and Bombay, shall at 

sid [ ‘mtZ < of 1VC i U ° Um ! b ° ardB pr ° C00<J ia lho lil '“ t W the eon- 
or hv frr m ° 1 ma aB * )C l )rt) l )03t4< l by the governor-general 
y governors of the said presidencies respectively, and as often 

eouneni ma ?T “« u ® Btion Hhldl bo propounded by any of the said 
rZZ ? , b ° ComiH!tcut t0 Umi governor-general or governor 

dav ^ , V ?f ^ JiOBtponc and adjourn the discussion thereof to a future 
, r’3 um? U ° BUoh ad j° unim o«t sliall oxeood forty-eight hours, 
twirl, win. 'Vo*" 01 01 'fm’Htion so proposed bo adjourned more than 
1 ou lie consent of the councillor who proposed the same.’ 
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This enactment, though not specifically repealed, is practically 
superseded by the rules and orders made under the Indian Council h 
A ct, 1861, and therefore is not reproduced in tho Digest. 


43 .—(i) All orders and other proceedings of tho Governor- Busi- 

General in Council must be expressed to be made by the JVcTvornor 

Governor-General in Council, and must be signed bv a . 

* m Count* i 

secretary to the Government of India., or otherwise as the f‘33 Geo. 

Governor-General in Council may direct (a). 


(2) The governor-general may make rules and orders (h) n r! c'.° 
for the more convenient transaction of business in his council, 
other than the business at legislative meetings, and every Vint. o'. 

, , , “ 67, H. 8. ] 

order made or act done in accordance with such rules and 


orders must he treated as being i lie order or the act. of the 
Governor-General in Council. 


(a) Under the Act of 1793 (33 Geo. .Til, 0. 52, h. 30) the signature 
referred to is that of ‘the chief secretary to the council of (lie presi¬ 
dency.’ 

Under the Act of 1813 (53 Goo. ITT, 0.155, s. 79) orders or proceedings 
may be signed either by tho chief secretary to tho Government of the 
said presidency, or, in tho absence of such chief secretary, by tho 
principal secretary of tho department of such presidency to which such 
orders or proceedings rolate. 

Under Act II of 1834 of tho Indian Legislature, ouch of the secretaries 
to the Government of India and to the Government of .Fort William 
in Bengal is declared to be competent to perform all tho duties mnl 
exercise all the powers which by any Ant of Parliament or any ivgnln- 
tion then in force were assigned to the chief secretary to thoGovovn- 
ment of Fort William in Bengal, and oaoh of the secretaries to the 
Governments of Fort St. Georgo and Bombay is declared to be com¬ 
petent to perform all tho duties and exorcise all tho powers which bv 
any such Act or regulation woro assigned to the chief secretaries | 0 (he 
Governments of Fort St. George and Bombay respectively. 

Under these circumstances this section of tho Digest probably repre¬ 
sents the form in which Parliament would re-enact the existing statutory 
provisions, especially as they are provisions which may be modified 
by Indian Acts. Soe 24 & 25 Viet. c. 67, s. 22. 

In practice, orders and proceedings are signed by tho secretary of 
the department to which they relate. 

, ^ ru * os anc * or< ior.s made under this section appear to be treated 
by the Government of India as confidential, and have not been pub¬ 
lished. The most important effect of (he section has been to facilitate 
the departmental transaction of business. 
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Pr oc eel nrc 
in case of 
difference 
of opinion. 
[13 Geo. 
Ill, c. 63 , 

B. 8. 

3 &4 
Will. IV, 
c. 85 , 

*• 48 .] 


133 Geo. 
Ill, 0 . 52 , 
ss. 47 , 48, 
49. 

33 & 34 
Viet. 

<*• 3> s. 5 .] 


»” 44 -7 l,) At "nli'".'’ mooting of tlio K o W raor- 

onoo gonerals council, if any difference of opinion urines „„ 

“»■ question brought Iioforo the emmoi], o„v,„„„ r .(3 0M J 
01, m Council is bound by the opinion mid decision of tin, 
majority of tlioso present, and if they are equally divided till, 

■ goveimor-gcncruh or, in hi, absence, senior member „f 
the council present, lias tivo vol ns or the casting vote 

V „ (2 > Provia « d *~mm ».V measure is prop*™! before 
4 S, the Governor-General in Council whereby the safety tram 

« ’ y ' * ’f™* <* Bri “ «r of any part 'thereof 

5-1 " ™“ y ' ,e ' m judgement of the govornor-gonoral' 

csontially affected, „„d he 

measure proposed ought to ho adopted ,„d carried into 
tion, or that it ought to I,„ „„„p„„ded ,,.jeeto<l, and 1 

majority preseut at a ..ting the emincj, disseid frl 

that opinion the govornor-gonoral may, on hi, own authority 
»d responsibly, adopt, suspend, or rojoot tho j" 

whole or in part. 

( 3 ) In every hucIi cane any two members of the dis¬ 
sentient majority may require that, the adoption hw- 
pension, or rejection of the measure, md ih(% ^ ^ 
their dissent, be notified to the Wary of State, and the 
notification must he accompanied by copies of any minutes 

,^t m6mberfl ^ tl10 °° ,mCil ,mVe 011 * 

(4) Nothing in tins section empowers the governor-general 

O d» anything which h. could not iawfnliy Wy„ ^ ^ w t 

the concurrence of his council, 

G °rrr m ’ * 63 ’ " 8) *«"**• 

open any quoXn pronoS ^ "V™ °* °^ inion sl)a)1 

general and council shall bo bound, Said governor- 
decision of the maior Dart of ti " d 00110 udod ^y the opinion and 
that, by the death orZlj 1 And if jt sha11 
of the said ooZl^TZtlrl ^ ° f Mly of 

divided, then, and in every such •°i° Un<al ShaH b ° eqlially 

in his absence the eldest nLnn’ii ^ 10 ^ ovom or-goneral, or, 

and bis opinion shall bo decisive and SnduMve.’ 11 ^ & Ca8tillg VOte ’ 
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The Charter Act of 1833 (3 & 4 Will. TV, e. 85, ». 48) eimotH Ilml 

c in every case of difference of opinion at meetings of the said conned 
where there shall be an equality of votes, the said governor-general 
shall have two votes or the casting voted 

The difficulties which Warren Hastings encountered in Ids enunei! 
under the Act of 1773 are well known, and Lord Cornwallis sttpulnkd, 
on his appointment, that his hands should bo strengthened : accord- 
ingly by an Act of 1786 (26 Geo. TIT, 0. k>) the govemoi^genernl w m 
empowered in special cases to override the majority of his council and 
act on his own responsibility. (See above, p. (>7,) 

The provisions of the Act of 1786 were rc-cnactcd by m. 47, 48, and 
49 of the Charter Act of 1793 (33 Geo. Ill, e. $2), which are still in 
force, and which run as follows 

‘47. And whereas it will tend greatly to the strength and security 
of the British possessions in India, and give energy, vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective presidencies, if the Governor-General of Fort William 
in Bengal and the several governors of Fort. Saint. George ami Bombay 
were vested with a discretionary power of acting without the con¬ 
currence of their respective councils, or forbearing to net according to 
their opinions, in cases of high importance, and essentially a {Touting 
the public interest and welfare, thereby subjecting themselves person¬ 
ally to answer to their country for so acting or forbearing to act : Be 
it enacted, that when and so often as any measure or question shall 
be proposed or agitated in the Supreme Gouneil at Fort William in 
Bengal, or in either of the councils of Fort, Saint George ami Bombay, 
whereby the interests of the said united Company, or the safety or 
tranquillity of the British possessions in India, or in any part thereof, 
are or may, in the judgement of the governor-general or of the said 
governors respectively, bo essentially concerned or nilVeted, and the 
said governor-general or such governors respectively shall ho of opinion 
that it will he expedient, either that, the measures so proposed or 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opinion, the said governor-general or such governor and the other 
members of the council shall and they arc hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 
in writing under their respective hands (to bo recorded at large <m 
their secret consultations), the respective grounds ami reasons of their 
respective opinions ; and if after considering the same, i he said governor■ 
general or such governor respectively, and the other member* of the 
said council, shall severally retain their opinions, it shall and may bo 
lawful to and for the said governor-general in the .Supreme Gounod of 
Fort William, or either of the said governors in their respective council,«. 
to make and declare any order (to bo signed and subscribed by the said 
governor-general or by the governor making the name) for suspending 
or rejecting the measure or question so proposed or agitated, in part 
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or in whole, or to make and declare such order and resolution for 
adopting and carrying the measure so proposed or agitated into execu- 
lon, as e sai governor-general or such governors in their respective 
councils shall think fit and expedient; which said last-mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and declaring 

shall Tf T ^ a ,, he ,° her “ emberS of tbe CQuneil then present, and 

intents s f r , °f, f ia Act ’ be as Actual and valid to all 

intents and purposes as if all the said other members had advised the 

me or concurred therein; and the said members in council, and all 

and^thev v lta ' ry ’ and aU otller persons concerned, shall be 

nw f + , . ereb ^ comma nded, authorized, and enjoined to to 

^ and «**■« - thTrrSpi 0 ^: 

4 ons m the carr ymg the same into execution. ^ 

declare ami command ^nt- 6 J°^ era ° r ~ eetleral or governor who shall 
recorded without the assent n 01 61 ° r reso ^ u ^ on to be made and 

sequences thereof. ^ e ^° r same an <* ^e con- 

“ AM “”- toed 

General of Fort William in P ? wer to tile saic * Governor- 

execution any order or resolution ,7’ to make or carry into 

made and executed with the concurrence of th d ^ b ® en lawfull y 
Governments or presidencies anvthmo- t, ^ 00unciIs of the respective 
trary notwithstanding ’ ’ ^ g berem oontained to the con- 

^ * >• f). —. 

jeneral of India in Council, wherebv the ss,f^r Se + d before tbe Governor- 

of the British possessions in India^ tran< l uillit y> or interests 
“ judgement of the Ld tnJ 7 PMt tbereof > or may be, 

*nd he shall be of opi“n ^ tSh* 1 a ^ted 

adopted and carried into executio^* ;ba ~ r e proposed might be 
or rejected, and the majority in conned t^ ° Ugbt to be sus Pended 

Buch opinion, the governor generaTm ^ Pr , 6Sent sbaU dissent &om 

responsibility, suspend or refect the T 7 ’ ° Q * autk ority and 

a f ° pta “ dca ^ i* into execution . buSr 6 “ Part ° r ® whole » or 

of the dissentient majority may reorirT+w”? ° aSe two members 
Zl xT; ° r ^^tion, as well as tLT/ 1 , , 16 Said sus pension, 

- “““ 

enactments in Ae jtfrf bat 8008 IlCt enpresaly repeal 

»»•«and BAif 3 i, ‘ '’““a"* ** Sg"™™’ 

U»d Letts,, . °V- It TOs under the ennotm.nt of Z-r 

-“■>» «e»pW 
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dares tha-h 0°™m„,,G,nc,,l in Council dc F„vM„, 

. 13 expedient that the governor-general should inufv?" 

T “ y <* unaccompanied by hi conned 

“ ™y appoint some member 

Preddmt 0f ““ sovemor-general’s^; 5 

council during the time of the visit. 67 , s . 6 .] 

( 2 ) The president of the governor-general’s council has 
during his term of office, the power, of the governor: 

cZZZ OTdi °“ T ”““ i ” P ° f the Sovernor-general’s 

i° m ““ pi r ,on for “» 

general Th<-1 + - g h tem P orar y absence of the govemor- 

Dufferin’s visit- f j t occa3101 ^ on which 1* was put in force was Lord 

auchcases SS \ “ the annexatio * of Upper Burma. In 

TMs Zr k governor-general retains his own powers under s. 47 (1). 

” ot “™ d ” lh « »“”*» “*• rf-roy. 

46. If tihe governor-general, or the president of the Provision 
governor-general', council, is obliged to absent himself from 2 ^., 
any or many- meeting of the governor-general’s council by fpncrai° r ~ 
in isposition, or any other cause, and signifies his intended or presi- 
absence to the council, the senior ordinary (a) member forS&£“ 
the time being present at the meeting presides thereat, with 

t, le like powers as the governor-general would have had if J ict - «• 
present. ’ 6 7> s. 7-1 

Provided that if the governor-general, or president, is at 
e time resident at the place where the meeting is assembled 
and is not prevented by indisposition from signing any act 
of council made at the meeting, the act requires his signature ; 
but if lie declines or refuses to sign it, the like provisions have 
effect as in cases where the governor-general, when present, 
dissents from a majority of the meeting of the council (b). 

implied 116 W ° rd C ° rdinary ’ is not “ the Act of l86l > but is probably 

(b) See a. 44. 

47.—(r) In any case where a president of the council Powers of 
may be appointed, the Governor-General in Council may —Tin 
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(p) ‘Any authority in India.' Thu words of tho Aot aro i k t] 1(V 
Govornora of the PreHidoncien of Fort St. GVorgo and Horn hay m- 
spoctively in Council, or the Governor or Lion tenant Govern or in 
Council of any presidency or other territory for which a eoniveil may 
bo appointed, with power to main' laws and regulutionH by virtue of 
this Act.’ 

(q) Those were the old limits of the East .India Company's charter. 


Business 64.—(x) (a) At a legislative meeting of \ \ xv gove-rnor- 
tfvomeet^ & onom1 ^ council no business shall be transacted other than 
tlle consideration of measures intwdured [or proposed to be 
Viet, c? introduced] (b) into the Council for the purpose of enactment, 

55 ? & 56^ or ^ 10 alteration of rules for t ine conduct of business at- legis- 

Viet. c. lative meetings. 

14? s. 2.j 

( 2 ) At a legislative meeting of (ho govornor-geuernl's 
council no motion shall ho entertained o(hor (linn a motion 
for leave to introduce a, measure into (he council f,„- (| 1( , 
purpose of enactment, or having reference to a measure intro¬ 
duced [or proposed to he introduced| (A) into tin- council 
for that purpose, [or having reference to sonic rule for the 
conduct of business] (6). 

(3) It shall not he lawful, without the previous sanction 
of the governor-general, to introduce at any legislative 
meeting of the gevemor-general’s council any measure 

affecting— 

(a) The public debt or public revenues of India or imposing 
any charge on the revenues of India (c) ; or 

(*) Tlie reli S ion or religious rites and usages of any class 
of His Majesty’s subjects in India ; or 

(c) The discipline or maintenance of any part of His 
Majesty’s military or naval forces ; or 

(d) The relations of the Government with foieign princes 
or 8 tat oh. 


(4) Provided that the Governor-General in Omneil may 
with the sanction of the Secretary of State in IWil, make 
rules authorizing at any legislative meeting of the governor- 
general’s council a discussion of the annual financial state- 
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7 Ut 7 tll<3 Covemoi '-General in Council and the asking 

lubiect 7 bUt UMer SUCl1 COnditions and restrictions as to 
,7 or otherwise as may be in the said rules prescribed 

and declared. No member at any such meeting of the 
council shall have power to submit or propose any resolution 
or to divide the council in respect of any such financial 
discussion or the answer to any question asked under the 
authority of this section or the rules made under this sub¬ 
section. Rules made under this sub-section shall not be 

subject to alteration or amendment at legislative meetings 
ot the council {d). 

of Sr o' W 7 °7 C V Wt V Vldch this sectioa was see par. 24 

ol isu O. Wood’s dispatch of August 9, 1861. 

7 h ° W ° rdS ,' °/ pi '? p0Sed t0 be introduced ’ and * or having refer- 

18O1 ln.i° m0 rUl0 /?f the conduot of business ’ arc not in the Act of 

I0O1, but represent the existing practice. 

OO Tho words ‘or imposing any charge on the revenues of India’ 

might perhaps be omitted as unnecessary. 

(d) This proviso reproduces the alterations made by the Act of 1802. 
liider the existing rules the financial statement must be explained 
m council overy year, and a printed copy must be given to every 
member. Any member may offer observations on the explanatory state¬ 
ment, ( ho hnanco member has the right of reply, and the discussion 
is closed by any observations the president may think fit to ™ a .k» 


65. -(l) When an Act has been passed by the governor- Assent of 
general’s council at a legislative meeting, the governor- !™Uo 
general, whether lie was or was not present in council at Acts, 
the passing thereof, may declare that he assents to the Act, Viet?I' 
or that lie withholds assent from the Act, or that he reserves 6/ ’ 8 ‘ 2 ° d 
the Act for the signification of His Majesty’s pleasure 
t her can. 


(2) Aix Act of the Governor-General in Council lias not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until His Majesty has signified 
his assent to .the governor-general through the Secretary of 
State in Council, and that assent has been notified in the 
Gazette of India. 


JMJI'JltT 


r 
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IWrof 66.—(x) When mi Act of the (iovemor-Oenerol in 

disallow C ouncil Jwh been jusxcul tni to by the yovoruor-gonorul lie 
^4 & ^ nuw *' **©&<! to tiie Heerefarv of Btato an auf hentie copy thereof, 

C) -H' <» lawful for Him Majesty (o signify through the 
Bound,ary of Slate in Council his disallowance of any aueli Aet. 

(.{) Where the (lisailowanee of any such Aet has been ho 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Aet, us from the date of the 
notification, becomes void accordingly («), 

(a)' When an Aet has been passed by the (iovemoiMteneml in Couneil 
the Secretary ot State usually sends n disputed intimating tlml tin, 
Aet has been considered in couneil and will ix< left to its operation. 
But this formal expression of approval is not essential to the validity 
ot the Act. J 


.■onduetof 67 ' Th ° (}ovi ' mur -U<‘nwtl >» Council may at. legislative 
business. hioofcingH of the governor-general's council, subject to the 
Vwtw 5 iWWui ' of t,l « governor-general, make rules for the conduct 
67, s. 18.J ot husinosH at legislative meetings of the council, and for 
proscribing the mode of promulgation and nut henticatiou of 
Acts made at such meetings ; hut any such rule may he 
disallowed by the Becretary of Btute in Couneil, and if so 
disallowed has no effect. 

A bill, when introduced, is published in the ollieint gazettes in 
imglwh and the local vernacular, with a ‘Statement, of Objects and 
Reasons, and a similar course is usually adopted after every subsequent 
stage of the bill at which important amendments have" been made. 
Xtins a hilt as amended in committee is published with the report of 
the committee explaining the nature of, and reasons for the amendment. 
1110 malt of a bill is 111 some cases published for the purpose of eliciting 
opinion, before it h introduction into the council, 

When a bill is introduced, or on some subsequent occasion, the 
member m charge of it, makes one or more of the following motions— 

( 1 ) JLliat it be referred, to a Meleet lumunitteo ; or 

(2) That, it. ho taken into consideration by the couneil, either at 

, 01100 or 0,1 Bt »“o *“«■><«> day to ho then mentioned ; or 

(3) That it ho circulated for the purpose of eliciting opinion thereon. 

Tiie usual course is to refer a hill after introduction to a select com- 

nuttoe. ft is then considered in couneil after it is reported by the 
cmnnuttee, with or without amendments, and is passed, cither with 
01 without iurthor amendments made by the emmeil. 
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III 

68 . (i) (a) Tho local Government (b) of any part of Power to 
British India to which this section for the time being applies 
may propose to the Governor-General in Council tlic draft of K? ViT' 
any regulation for the peace and government of that part, c.f’ 88 ' 1 ’ 
with the reasons for proposing the regulation. 

(2) Thereupon the Oovoruor-General in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by tho Governor-General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the local official 
gazette, if any, and thereupon has the like force of law and 
is subject to the like disallowance as if it had been made by 
tho Governor-General in Council at a legislative meeting. 

(3) The governor-general must send to the Secretary of 
State an authentic copy of every regulation to which lie has 
assented under this section. 

(4) The Secretary of State may by resolution in council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the application of 
this section from any part to which it ban been applied (d). 

(а) This power was conferred by tho Act of 1870, with tho object 
of providing a more summary legislative procedure for tho more 
jaokwaid parts oi British India. The enactment conferring tiro power 
was passed in consequence of a, dispatch from the Government of India 
dratted by Jar H. H. Maim*. (See Minutes by Sir M. S. Maine, Nos. 67, 

1Cgul " jti(nls mu,do undor il muBt bo distinguished from tho 
old Madras, Bengal, and Bombay regulations, which wore made before 
l8 33 by tho Governments of tho throe presidencies, and some of which 
arc still in force. 

(б) ‘ Local Government ’ is dotinod by s. 124. 

(c) It will bo observed that the Governor-General in Council cannot 
amend tho draft. 

, ®*° hwffoM Statute .Book has from tho earliest times contained 

dorogulationizing ’ enactments, i. 0. enactments barring, completely 
or partially, tho application in tho more backward and loss civilized 
parte of tho country of tho ordinary law, whioh was at first contained 
in tho old ‘regulations.’ Those enactments took variod and some¬ 
times very complicated forms, so that, in course of time, doubts arose, 
and it became occasionally a matter of considerable difficulty to ascer¬ 
tain what laws wore and what wore not in force in the different 1 deregu- 
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lationized 5 tracts. The main object of the Scheduled Districts Act, 
1874 (XIV of 1874), was to provide a method of removing these doubts 
by means of notifications to be issued by the -Executive Government. 
The preamble refers to the fact that 4 various parts of British India 
had never been brought within, or had from time to time been removed 
from, the operation of the general Acts and regulations, and the juris¬ 
diction of the ordinary Courts of Judicature 5 ; that 4 doubts had 
arisen in some cases as to which Acts or regulations were in force in 
such parts, and in other cases as to what were tire boundaries of such 
parts 5 ; and that 4 it was expedient to provide readier means for 
ascertaining the enactments in force in such territories and the bound¬ 
aries thereof, and for administering the law therein. 5 The Act then 
proceeds to specify and constitute a number of deregulationized tracts 
as ‘ scheduled districts, 5 to give the power of declaring by notification 
what enactments are, or are not, actually in force in any scheduled 
district, and to provide for extending by notification to any 4 scheduled 
district, 5 with or without modifications or restrictions, any enactment 
in force in any part of British India at the date of the extension. The 
Act also gives powers to appoint officers for tire administration of a 
scheduled district, and to regulate their procedure and the exercise of 
then powers therein, and also to settle questions as to the boundaries 
of any such tract. A large number of declaratory and extending 
notifications have been issued under the Act. 


Eveiy district to which 33 Viet. c. 3, s. 1 (reproduced by this section 
of the Digest), is made applicable thereupon becomes by virtue of s. 1 
of the Indian Scheduled Districts Act, 1874 (XIV of 1874), a scheduled 
district within the meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, s. 3 (49)). 

Die Scheduled Districts Act, 1874, is immediately followed in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV of 1874), 
the object of which is to remove doubts as to the application of certain 
enactments to the whole or particular parts of IBritish India. This 
Act also uses the expression 4 scheduled districts/ but in a sense which 
has in the course of time become different from that in which the term 
is used m the Scheduled Districts Act, The lists of scheduled districts 
appended to the two Acts were originally identical, but since 1874 
cts have been passed which have amended or partially repealed the 
is m Act XIV, but have not in all cases made corresponding alter- 
ations m the list annexed to Act XV. Moreover, certain regions not 
included m the original schedule have, by reason of the application to 
Jierti ot 33 Viet. c. 3, s. 1, become ipso facto scheduled districts. The 
U^slative Department of the Government of India has published lists 
ot the temtones which are 44 deregulationized/ 3 44 scheduled, 55 and 
subject to the statute 33 Viet. c. 3, s. 1, respectively. 5 


69. The governor-general may in eases of emergency 
make and promulgate ordinances for tlie peace and good 
government of British India, or any part thereof, and any 
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ordinance so made 1ms, for swell period not; oxoeeding six mum of 
months from its promulgation as may he declared in the g““y. 

notification, the like force of law to a law made bv the f 3 4 * 2 5 

v w Violi, c. 

Governor-General in Council at a legislative meeting ; but 67, s. 23.] 
the power of making ordinances under this section is subject 
to the like restrictions as the power of making laws at 
legislative meetings ; and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at a legislative meeting, and may be controlled or superseded 
by any such law. 

The power given by this section, has rarely been exercised, and 
should be called into action only on urgent occasions, Tito reasons for 
a resort in it should always be recorded, and those, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government. 


Local Legislatures. 

70 . The Governor of Madras in Council, the Governor Moaning 
of Bombay in Council, the Lieutenant-Governors in Council, n!^ al 
of Bengal, the United Provinces of Agra and Oudh, the l^ turofl - 
Punjab, Burma, and .Eastern Bengal and Assam, and any 5c Viet. <\ 
local legislature which may be hereafter constituted in pur- H,9 ‘ 6,1 
suance of the Indian Councils Act, 1861, are local legislatures 24 & 25 
within the meaning of this Digest. Viet. 0.07. 

This section follows substantially the definition of c local legislature ’ 
in the Indian Councils Act, 1892 (55 <te 56 Viet. e. r 4f s. 6), with the 
modifications required by the local legislatures constituted since its 
passing. 


71.— (1) ( a ;) The legislative powers of the Governor of 
Madras in Council and the Governor of .Bombay in Council, 
are exercised at legislative meetings of their respective 
councils. 

(2) For tlxe exercise of those powers the governors of 
Madras aixd Bombay respectively must nominate persons 
resident in India to be additional members of their councils. 

(3) The number of tlxe additional members of each of the 
said councils (besides tlxe advocate-general of the province 


Constitu¬ 
tion of 
legia- 
I ati vo 
council 
in Madras 
and 

Bombay. 
[24 & 25 
Viet. c. 67, 
ss. 29, 30. 
55&S6 
Vxct. c. 14, 

88. T, 4 ."| 
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or officer acting in that capacity) is such as to the governors 
of Madras and Bombay respectively from time to time seems 
expedient, but must be not less than eight nor more than 
twenty ( 5 ). 

(4) The advocate-general or acting advocate-general for 
the time being of the province must be appointed one of the 
additional members of the council of the governor of that 
province. 

(5) Of the additional members of each of the said councils 
at least one-half (c) must be persons who are not in the 
civil or military service of the Crown in India, and if any such 
additional member accepts office under the Crown in India, 
his seat as an additional member thereupon becomes vacant. 

(6) The term of office of an additional member of either 
of the said councils [other than the advocate-general or 
acting advocate-general] ( d ) is two years. 

(7) An additional member of either of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no others. 


(8) The Governor-General in Council may, with the 
approval of the Secretary of State in Council, make regula¬ 
tions (e) as to the conditions under which nominations are to be 
made under this section, and prescribe the manner in which 
such regulations are to be carded into effect. 

(а) This section reproduces the provisions of the Act of 1861 as 

modified by the Act of 1892. 1 

(б) Tte number under the Act of 1861 was not less than four nor 
more than eight. 

(c) ‘One-half.’ Does this include the advocate-general? The 
point does not seem clear. 


_(d) The words in square brackets probably express the effect of the 
existing law, but the construction is not clear. 

(e) The effect of these regulations is summarized above, pp. 119, 120. 


Procedure 
at legis¬ 
lative 
meetings 
of councils 
of Madras 


72. (1) At every legislative meeting of the council of 
the Governor of Madras, or of the Governor of Bombay, 
the governor or some ordinary member of his council, and 
at least four other members of the council, must be present. 
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(2) The governor, if present, and in his absence the senior and Bum- 

ordinary member (a) of his council, presides. r bay -„ 

/ \ I.24 ® "5 

(3J . 111 case of Terence of opinion at any such legislative 
meeting, the opinion of the majority prevails. 

(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or casting vote. 

(5) Any such legislative meeting must be held at such time 
and place as the governor appoints, and may be adjourned by 
tdio governor or by the person presiding at the meeting if so 
authorized, hy the governor. 

(a) The expression in the Act of 1861 is ‘senior civil ordinary 
member,’ and the word ‘ civil ’ was perhaps intended to exclude the 
I oeal commander-in-chief, who, however, was an extraordinary member. 

If so, the word has become unnecessary since the passing of the Madras 
and Bombay Armies Act (56 & 57 Viet. e. 62). 

73 .—(x) The members of the councils of the Lieutenant- Constitu- 
Qovornors of Bengal (a), of the United Provinces of Agra and 
Oudh (ft), of the Punjab ( b ), of Burma ( b ), of Eastern Bengal ^™ ils 
fund Assam., and of any lieutenant-governor for whose province of lieuten- 
a local legislature is hereafter constituted, must be such noJs g ° Ver ~ 
persons resident in India as the lieutenant-governor, with 
the approval of the governor-general, nominates, subject to ss * 45 , 48** 
this qualification, that not less than one-third of the members Viet. c. 
of each council must he persons who are not in the civil or Hi s ‘ 1 ^ 
military service of the Crown in India. 

(2) The number of the members of the councils of the 
lieutenant-governors of Bengal, the United Provinces of 
Agra and Oudh, of the Punjab, and of Burma respectively, is 
such as the Governor-General in Council may from time to 
time fix by proclamation, but must not be more than twenty 
for Bengal and not more than fifteen for the United Provinces 
of Agra and. Oudh (c). 

(3) The number of the members of any other council of a 
lieutenant-governor constituted for legislative purposes must 
be that fixed by the notification under which the council is 
e onstituted. 
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(4) The term of office of a member of a lieutenant-governor in 
council is two years. 

( 5 ) The Govern or-General in Council may, with, the 
approval of the Secretary of State in Council, make regu¬ 
lations as to the conditions under which nominations are 
to be made under'this section, and prescribe the manner 
m which such regulations are to be carried into effect (d). 

(a) Section 44 of the Indian Councils Act, i86r, enacted that the 

SlZw V “} °T fl ’ 80 S00n as sWd a PP^r to him expedi¬ 
te™ b 7 , pr0C a “ atl0n ’ extend the provisions of the Act touching 
the making of laws and regulations for the peace and good government 

l sion P oftrr ° *** *** ^ Snd Bom ^ totta Bengal 
Z WiUiam > and should specify in such 

anFte T at which such provisions should have effect, 

councillors which the lieutenant-governor of the 
said divrsion might nominate for his assistance in m a WTws and 

* X* 1 "". ocunoU „„ oSliS to 

pp. Ij.-.mS. * “ ° f ,8< “- Calcutta Gazette, ,862, 

( 5 ) -By s. 4*4 of the Indian Councils A of +!-» n 

in Council was also empowered to extend 6 ’- h G °J ern °r-General 
territories known as theS w 1 ^If 0 ™ 10 * 8 of *heAct tothe 
respectively 4 lepiclafitta ’V*™ Provinces and the Punjab 
WefteJp^vineel fntrdl'rl T es “ed for the North- 

section), by proclamation of No^emb^ 26 th^ 

province for which fho -i loSo, and the name of the 

the United Provinces of Ag^I Ind' 1901 ® ltered to 
established for the Puniah v ° ^ legislative councils were 

. 897 . »d to . *S d Bm y y,l».d m .tion of April 9 , 

and Burma 

®d Oudh, subject to the S m “J 1f “^* North-Western Provinces 
number for Bengal was bv nmol °f twenty and fift een. The 

(now the United Provinces of A™ Provinces and Oudh 

of the same date, fixed at fifteen. ^ ** ° Udh Was ’ by P ro °lamation 

to the same°general* efflct J ^ r ® gulations are 

above, pp. n 9s I2a ose for Madras and Bombay. See 

74 . (1) The Governor-General in n -i 

^ 
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by notification m the C 4 azette of India, constitute a new new local 
province for legislative purposes, and, if necessary, appoint 
a lieutenant-governor for any such province, and constitute ^*5 
the Lieutenant-Governor in Council of the province, as from 67, ss. 46- 
a date specified in the notification, a local legislature for that 49 ^ 
province, and fix the number of the lieutenant-governor in 
Council, and define the limits of the province for which the 
Xdeutenant-Governor in Council is to exercise legislative 
powers. 

(2) Any law made by the local legislature of any province 
shall continue in force in any part of the province severed 
therefrom in pursuance of this section until suspended by 
a, law of the governor-general or of the local legislature to 
whose province the part is annexed (a ). 

(a) This section is intended to give the effect of the existing enact¬ 
ments in the Act of 1861 (24 & 25 Viet. c. 67, ss. 46-49), which run as 
follows:— 

e 46. It shall be lawful for the governor-general, by proclamation 
cXs aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like provisions shall be applicable ; 
fxnd, further, to appoint from time to time a lieutenant-governor to 
any province so constituted as aforesaid, and from time to time to 
declare and limit the extent of the authority of such lieutenant- 
governor, in like manner as is provided by the Government of India 
-Act, 1854, respecting the lieutenant-governors of Bengal and the 
USTorth-Western Provinces. 

‘47. It shall be lawful for the Governor-General in Council, by 
such proclamation as aforesaid, to fix the limi ts of any presidency, 
division, province, or territory in India for the purposes of this Act, 
fxnd further by proclamation to divide or alter from time to time the 
limits of any such presidency, division, province, or territory, for the 
said purposes. Provided always, that any law or regulation made 
Iby the Governor or Lieutenant-Governor in Council of any presidency, 
division, province, or territory shall continue in force in any part 
fillereof which may be severed therefrom by any such proclamation, 
xxn.til superseded by law or regulation of the Governor-General in 
Oouncil, or of the Governor or Lieutenant-Governor in Council of the 
presidency, division, province, or territory to which such parts may 
>3ecome annexed. 

c 48. It shall be lawful for every such Lieutenant-Governor in Council 
films constituted to make laws for the peace and good government of 
Llis respective division, province, or territory; and, except as otherwise 
liereinbefore specially provided, all the provisions in this Act contained 
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respecting llm nomination of additional mamlu.ro for (ho lmrptwo of 
making laws and regulations for tlio presidencies of I<V( , Saint Gcom. 
and Bombay, and limiting tlx. power of the (iovrrm.ro in Council of 
.Itort Saint, (irorgo and Bombay, for tlir purpose of making laws and 
regulations, ami respecting thr romlurt of business in (hr lnwtinm 
of such councils for that purposr, and respecting thr power of the 
governor-general to drrlarr or withhold his assent to hiws or regnlatiom 
madr by thr (inventor in Council of Fort Saint George and Bombay 
ami respect mg the power of I lor Majesty to disallow the same, shall 
apply to laws or regulations to be so made by nnv such Lieutenant- 
Governor m Council. 

40. Provided always, that no proclamation to be made by the 
(lovornm'-tieneral in Council under the provisions of this Act for 
the purpose of miHlituting any council for any presidency, division 
provinces, or territories hereinbefore named, or any other’provinces' 
or lor altering the boundaries of any presidency, division, province' 
or territory, or constituting any new province for the purpose of this 
Act, shall have any force or validity until the sanction of Her MajcHtv 
fn the same shall been have previously signified by the Secretary of 
Stato m Umiu'il to tho govornoi'^'Ht^rul,' 

f tl " ,t htWntttm, we,v established 

In Hu. North-Western Provinces and Oudh (tSHr.), for Burma, (1807), 
mid fot Kantmi Ixmgal mid Annum (tuns). Mr Aid. VII of lou- 
The effect. of Hie enactments appears to be that a new lieutenant- 
governorolnp ra.mot be created unless a local legislature is created at, 
the same tune, as was done in the last two cases mentioned above. 


2SS* . . 75 r (l) im ' vy mwtin K of » lieutenant-governor’s 
jugs <>r ('(tnnoil the heutenant-governor, or in | u 's absence the member 

ant-gover- c;(m,K! ^ highest in official rattle among those holding 

!Xmul. <>ffiC< ' undw i,he Oown, presides. 

Vittf ," 5 (2) Th ° 1 ^ K,Htivo uf council may be exorcised 

67, S. 45.1 only at meetings at, which t in. lieutenant-governor or some 
other member holding office under dm Crown, and not less 
than one-half of tho members of die council, are present. 

(3) In case of difference of opinion at any meeting of the 
lhuitonant-govornor’s council, if there is an equality of votes, 
tlie lieutenant-governor or other person presiding has a second 
or easting vote. 

Powers Uf 76 ,-(r) The local legislature of any province in India 
logisla- ma, y» sul) .Nt to the provisions of this Digest-, make laws for 

[24* 85 tl10 1>< ‘ aco ancl g00<l government of the territories for the time 
the*. 0.(57, ,>ein g constituting that province (ft), 
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(2) The local legislature of any province may, with the ns.42 
previous sanction of the governor-general, but not otherwise, 
repeal or amend as to that province any law or regulation made ^ ict - 
by any authority in India other than that local legislature (ft). 

(3) The local legislature of any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any law— 

(a) affecting the public debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed by the authority of the Governor-General in 
Council for the general purposes of the government, of 
India ; or 

(b) regulating any of the current coin, or the issue of any 
hills, notes, or other paper currency ; or 

(c) regulating the conveyance of letters by the post office or 
messages by the electric telegraph within the province; or 

(a!) altering in any way the Indian Penal Code (c) ; or 

(e) affecting the religion or religious rites or usages of any 
class of His Majesty's subjects in India ; or 

(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 

( g) regulating patents or copyright; or m 

(h) affecting the relations of the Government with foreign 
princes or States, 

(4) The local legislature of any province has not power 
to make any law affecting any Act, of Parliament for the 
time being in force in the province (d), 

(5) Provided that/ an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the 
governor-general in pursuance of the provisions contained 
in this Digest, is not to be deemed invalid by reason only 
of its requiring the previous sanction of the governor-general 
under this section. 

(a) The Governor-General in Council has concurrent power to legis¬ 
late for a province under a local legislature. In practice, however, 
this power is not, unless under very exceptional circumstances, exer¬ 
cised as to matters within the competency of the local legislature 













220 


GOVERNMENT OF INDIA 


JL W JL [*CH. 

(b) Under the Act of 1861 a local legislature could not alter an Act 
of the Government of India passed after the Act of 1861 came into 
operation. Consequently the sphere of operations of the local legis¬ 
latures was often inconveniently restricted by the numerous Acts 
passed by the Governor-General in Council since 1861, particularly 
by such general Acts as the Evidence Act and the Easements Act. 
The provision reproduced in sub-section (2) was inserted in the Act of 
1892 for the purpose of removing this inconvenience. 

(c) Sir Charles Wood, when Secretary of State for India, in a dis¬ 
patch dated December 1, 1862, addressed the Government of India as 
follows:— 

Cases, no doubt, will occasionally occur when special legislation 
by the local Governments for offences not included in the Penal Code 
will he required. In these cases the general rule should be to place 
such offences under penalties already assigned in the Code to acts 
of a similar character. This mode of legislation, though an addition 
to, cannot be deemed an alteration of the Penal Code ; but if any 
deviation is considered necessary, then the law requires that your 
previous sanction should be obtained. 

It was the intention of Her Majesty’s Government that, except 
in local and peculiar circumstances, the Code should contain the whole 
body of penal legislation, and that all additions or modifications 
suggested by experience should from time to time be incorporated in 
it. And the duty of maintaining this uniformity, of course, devolves 
upon your Excellency in Council. 

£ As a general rule, for the guidance of the local councils, it would 

probably be expedient—and this appears also to be your own view_ 

that all bihs containing penal clauses should be submitted for your 
previous sanction.’ 

In consequence of this dispatch all Bills introduced into a local 
legislature and containing penal clauses are required to be sent to the 
Government of India for consideration as to the penal clauses. 

As to what would amount to an alteration of the Penal Code, see 
Minutes by Sir H. S. Maine, Nos. 5 and 6. 

(d) Among the Acts which a local legislature cannot ‘ affect ’ is the 
Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), and, consequently, 
questions have arisen as to the validity of laws affecting the jurisdiction 
of the chartered high court. It has been held that the Governor of 
Bombay m Council has power to pass Acts limiting or regulating the 
jurisdiction of the courts established by the local legislature, and that 
such Acts are not void merely because their indirect effect may he to 
increase or diminish the occasions for the exercise of the appellate 

of tt'ff {Premshankar Raghunathji v. Government 

of Bombay, 8 Bom. H. C. Rep. A. C. I. i 9S ). Also that the Bombay 
Legisktive Council has authority to make laws regulating the rights and 

! ™ lg IT m dealing with those rights and obliga¬ 

tions (Collector of Thanav. Bliaskar Mahadev Eheth, I. L. R„ g Bom. 264). 
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The power of (.ho Governor-General in Council to affect by legislation 
the prerogative of the Crown is expressly recognized by statute (see 
below, s. 79). It may perhaps bo inferred that the local legislatures 
do not possess this power. But see Bell v. Municipality of Madras, 

25 Mad. 474. 

77 .—(x) At a legislative mooting of the Governor of Business 
Madras in Council or of the Governor of Bombay in Council, 
and at a meeting of a Lieutenant-Governor in Council, no meetings, 
business may be transacted other than tho consideration of 67 
measures introduced [or proposed to bo introduced] (a) into ^ 
the council for tho purpose of enactment, or the alteration ^ * Sd 
of rules for the conduct of business at legislative meetings. 14/s'. 2.] 

(2) At any such meeting no motion may bo entertained 
other than a motion for leave l.o introduce a measure into tho 
council for the purpose of enactment, or having reference to 
a measure introduced [or proposed to bo introduced into the 
council for that purpose, or having reference to some rule for 
the conduct of business] (a). 

(3) Provided that the Governors in Council of Madras and 
.Bombay respectively, and the lieutenant-governor of any 
province having a local legislature, may, with the sanction 
of tho Governor-General in Council, make rules for 
authorizing at any legislative meeting of their respective 
councils the discussion of the annual financial statement 
of their respective local Governments and the asking of 
questions, but under such conditions and restrictions as to 
subject or otherwise as may in tho rules applicable to those 
councils respectively be prescribed or doclarod. But no 
member at any legislative meeting of any such council has 
power to submit or propose any resolution or to divide the 
council in respect of any such financial discussion or the 
answer to any question asked under the authority of this 
sub-section or tho rules made under this sub-section (b). 

(4) It is not lawful for any member of any such council 
to introduce, without the previous sanction of tho governor or 
lieutenant-governor, any measure affecting the public revenues 
of the province or imposing any charge, on those revenues. 
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( 5 ) Hull* for t hr m,dud of business at legislative moot in* 
-» U«u Governor of Madras in do„„dl. or of dm dovorno, d 
Bombay m OounHI. or of nay Lieut enant-dovenmr in tbuimdl 
nuiy bo uindi' and «„ U 'ndod a ( legislative mooting of (ho 
‘•nun,d. M.bjod (o (ho assent of (hat governor or !i‘o„(onan(- 
govomor, fm( any snob rulo may bo disa Homed by (1m (Jovomor- 
u'lioral m Oommil. and if so disallowed shall hav no o(f ( .,.( • 

I rovided fhai rules mado nndor (his sod ion with respect (o 
In' discussion of Mm annual financial statement and dm asking 

fftTT- .""r" 1 - 1 ""...-.. 

.... . . . """• ■“ 

(t>) This .,uaUli,,ui,m „n do- n-Mnotimw imposed by (bo Ad of mm 

waHmtroduml by (ho Ad of tso.;, .> "» m i ot i«,i 

0 , 78, (I) Whon !Ut A, '« »«* . .. passed by dm council 

: N . <d u. governor at. a legislative mooting thereof, or by t.ho 

'■ounoil of a ‘“".tenant.governor. dm governor or lioidmumt- 
Kovornor. whether bo mas or mas not present in oommil at, 
„f U M , Ad. „ W y <,ee|„m Uinj |u . |l8Wni(H (1) w 
withlumiH Juh from the Art, 

(") , 1 ‘ U,< ' <»' lu'utonant.govornor withholds liis 

iWMont, from any s.mh Ad, dm Ad has no effect, 

( l) 11 tbo governor or lieutenant-governor assents to any 
HU<-b Aot, ho mod forthwith sand an audmn.io oopv of dm 
* <t, to t.lm govemor-general. and Mm Ad- has not, validity 
1111,1 t,H ' M<muuu>ivgcncml him mmmiml thereto, and that 
iWHonf has boon Mignitied by d,o govemor-general to the 
guvorimr or Jmufonaut-govorma', and published by tbo governor 

( 4 ) Whore the govomor-gonoral withholds his assent from 

my HUU1 Aot mxmi Hi K»ifv In the governor oi lieutenant- 

governor m writing his reason for so withholding his assent («). 

( 5 ) When any suoh Ad, has he<'n assented to hy the 
govomor-gonoral, he must send to the Secretary of‘state 

; U ‘ thWWf ’ 41,1,1 «- *" l^fnl for liis Majesty 

o H.g t ufy through the Seerd.ary of State in Oommil his 
uiHttllowanuo of any bucIi Act, 














irr| DIGEST OF STATUTORY ENACTMENTS 223 

(6) Wheio the disallowance of any such Act has been so 
signified the governor or lieutenant-governor must forthwith 
notify the disallowance, and thereupon the Act, as from the 
date of the notification, becomes void accordingly. 

(а) Assent lias been withheld on one or more of the following 
grounds 

(1) that the principle or policy of the Act, or of some particular 
provision of the Act, is unsound; 

(2) that the Act, or some provision of the Act, is ultra vires of the 
local legislature ; 

( 3 ) that the Act is defeetive in form. 

With respect to (3) the recent practice ol, the fhwernment of India 
Inis, it' is believed, been to avoid as much as possible criticism of the 
drafting of local Bills or Acts. 

Validity 0/ Indian Laws, 

79 . A law made by any authority in India .is not invalid Removal 
solely on account of any one or more of the following reasons * — t)f iloubiH 

> • • m to 

w) bt the case of a law made by the Covcrnor-CIcnoral in validity of 
Council, because it aflccts the prerogative of the Crown (a) : laws. 

(б) in the ease of any law, because the requisite proportion vfei^m^ 

of members not holding office under the Crown in India i4 g 
was not complete at the date of its introduction to the 34 & 35 
Council or its enactment : V. | 

(c) in the ease of a law made by a local legislature, because 
it confers on magistrates, being justices of the peace, the 
same jurisdiction over European British subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates in the exercise of authority over natives in 
the like eases (h). 

(a) This saving does not appear to apply to the local legislatures. See 
note (c) on s. 76. As to the prerogatives of the Grown, see note (a) on s. 36. 

(/>) An Indian Act (XXII of 1870) was passed to confirm certain 
previous Acts of the Madras and Bombay legislatures which had been 
adjudged invalid on the ground of interference with the rights of 
European British subjects. See It v. Hem/, 7 Bom. Or. 6, and the 
speeches of Mr. FitzJames Stephen in the Legislative Council in 1870, 
Proceedings, pp. 362, 384. As Indian legislation could not confer on 
local legislatures the requisite power in the future, it was conferred by 
an Act of Parliament in 1871 (34 & 35 Viet. 0. 34). 
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Naiades 
and allow¬ 
ances of 
governor- 
gonoral 
and oor- 
(ain other 
officials in 
India. 

133 t loo. 
ill, c. 

5 —, H. 32 . 

3 & 4 
Will IV, 
a 85, ms, 
7 <h 77 * 

16 <& 17 
Viet. c. 

05>«. 35- 
24 & 25 
Viet, <\ 
h 7* h. 4, 

.13 Viet. e. 

8> hh. 2, 4. j 


PART VLL 


Bauakiks. Leave ok Absence, Vacation ok Okkuik, 
Tkmcouaky Ahhuntments, wv <\ 


80 . -.(1) Them are to bo paid to the thivernordJeneral of 

India, and to the other persons mentioned in the First Schedule 
to thin Digest, out of the, revenues of India, sneh salaries, not 
exceeding in any ease the maximum specified in f hat behalf 
in the said schedule, and snob allowances (if any) for equip- 
meat and voyage, as tho Secretary of State in Council may 
by order fix in that behalf, and subject to or in default of any 
such order, as are now payable. 

(2) Provided as follows ; 

(a) An order affecting salaries of members of the Uovemor* 
Uonorars council may not be math.* without the eon- 
eurrenee of a. majority of votes at a meeting of the 
(Jouneil of India; 

j (b) if o.ny person to whom this section applies holds or 
enjoys any pension or salary, or any ofliee of profit under 
tho Crown or under any public office, his salary under 
this section must, be reduced by the amount of tho 
pension, salary, or profits of office so held or enjoyed 
by him ; 

(r) Nothing in the provisions of lids section with respect 
to allowances authorizes the imposition of any additional 
charge on the revenues of India*, 

(3) lhe salary payable to a person under this section 
commences on his taking upon himself t ire execution of the 
office to which the salary is attached, and is to be the whole 
profit or advantage which he enjoys during Ids continuance 
in tho office (a). 

($) JLho salaries of the governor-general, governors, and members 
of council wore fixed at what is shown as the maximum in the First 
bohodule by 3 4. Will. IV, 0, 85, s. yO ; but were there declared to be 

subject to such reduction as the Court of Directors, with the sanction 
of the Board of Control, might at any time think tit. 
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Th„ „ 1 » V ^* :ST , 

was? iixed air jp tbe oommander-m-cliief and of lieutenant-governors 
but the salv r,ooo Company’s rupees by 16 & 17 Viet. c. 95, s. 35, 
and rogulat 11^0 fixed were declared to be subject to the provisions 
concerning tBe of ^ Act, 1833 (3 Will. IV, c. 8 S ), 

Tho view \V^ ieS I a T n l 

at any amon oP ted 111 T® , gest ls that these salaries can be fixed 
and 18 c 3. AYi Jot exceeding the amounts specified in the Acts of 1833 
but it is opeKXk^ power to reduce has been exercised more than once, 
to raise sub* a rgu» ent whether the power to reduce involves a power 

llio a Uo-\^ s for equipment and voyage of the officers mentioned 
^ c jjedule (and also of the bishops and archdeacons of 
Allowances artci Bomba y) ma y> under the Indian Salaries and 

Uio V SS ° ( 1 3 _ Wet- e^J.be fixed. aitered or abolished by 

authorize o 

India. 


in tho First: 
Calcutta, M; 


u - 0 f state in Council. But nothing in that Act was to 
^ ^jjxposition of any additional charge on the revenues of 


tSub-Hoetio^ ^ j s taken from s. 76 of the Act of 1833. 

ontitwT+n 0 * °" ^ 2 > s - 3 2 . a commander-in-chief was not to be 

. .. salary or emolument as member of council, unless it was 

specially graivf.^^ tlxe Court of Directors. 

The salari^^ n a allowances now paid under the enactments repro¬ 
duced in this ^ igest are as follows P 


Officer. 


Salary. 


Equipment 
and Voyage l . 


Viceroy and Governor-General . . . . 

(lovtsrnors of Bombay and Madras . . . 

Oommandor-irt-Oiiief 

Li<mtonant-Go^ or:aL or* 

Member of Governor-General’s Council . 
Member of Council, Madras and Bombay 

Chief Justice, Calcntita . . 

Piuhuo Judges, OsLlcxx-tta, . 

Chief Justice, Madras . ...... 

Puisne Judges, Madras. 

Chief Justice, Bombay. 

Puisne Judges, Bombay. 

Bishop of Calcu't' fca ‘. 

Bishops of Madras and Bombay . . . 

Archdeacon, QsdL&'^'t'b&L . 

,, . 

,, . 


Bs. 

2,50,800 

1,20,000 

1,00,000 

1,00,000 

76,800 

61,440 

72,000 

45,000 

60,000 

45,000 

60,000 

45,000 

45*977 

25,600 

Pay as Senior 
Chaplains 
Bs. 3,200 


£ 

3>5°° 

1,000 

500 

300 


300 


300 


1 These allo^^^ 0015 not payable unless the officer is resident in Europe 

at the time of ^^pointment. 


IIUlKIiT 


Q 
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The salary of t.he Commander-in-chief and of lieutenant-governors 
was fixed at 100,000 Company’s rupees by 16 & 17 Viet. c. 95 H 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 (5 Will. IV, c. 80 
concerning the salaries thereby appointed. “ ' ’ " ’ 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specified in the Acts of 1831 
and 1853. The power to reduce has been exorcised more than once 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

Tho allowances for equipment, and voyage of the oflieers mentioned 
in flic lust Schedule (and also of the bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, 1880 (43 Viet. e. 3), be fixed, altered or abolished by 
the Secretary of State in Council. But nothing in that Act ytw to 
authorize the imposition of any additional charge on tho revenues of 
India. 

Sub-section (3) it* taken from s. 76 of the Act of 1833. 

Under 33 Geo. Ill, e. 5.’, s. 32, a commander-in-chief was not to he 
ontitlod to any salary or emolument, as member of council, unless it was 
spoeially granted by the (tuirt of Directors. 

The .salaries and allowances now paid tinder the enactments repro¬ 
duced in this Digest are as follows :— 


ttquipmvnl 
and Poy/m/c 


Viceroy and Governor-General 
Governors of Bombay and Madr 
Commandor-in-Gluef . . , 
Lioutenant-Govornor . . . 
Member of Governor-! hmoraPs ( 
Member of Council, Madras and 
Chief Justice, Calcutta . , , 

Puisne JudgoH, Calcutta . . 
Chief J ustieo, Mad raw , 

Puisne Judges, Madras . . . 

Chief Justice, Bombay. 

Puisne Judges, .Bombay . . , 
Bishop of Calcutta . *. . , . 
Bishops of Madras and Bombay 
Archdeacon, Calcutta . . , . 

,, Madras . . . . 

Bombay . . . . 


Bombay 


Us. 

2 , 5 < yS< X) 
r,2< ),< x x) 

I,(X >,(XX ) 
I,CX),(MX) 
7(yS<x) 
61,440 
724XX) 
45,000 
6o,(xx) 

45,( XX) 

604x10 

454)00 

45-077 

25,61 X) 

Pay as Senior 
Chaplains 
Hh. 3,200 


1 These allowances are not payable unless the officer is resident in Europe 
at the time of the appointment. 


JMlKIiT 


Q 
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Leave of 
absence to 
members 
of council. 
( 24 & 25 
Viet. e.‘ * 
67, 8 . 26 .] 


81. —(1) Thf* Governor-General in Council and (lie Gover¬ 
nors of Madras and Bombay in Council respectively may 
grant, to any of the ordinary members of their respective 
councils leave of absence under medical cert ificate for a period 
not exceeding six months. 


(2) Where an ordinary member of council obtains leave 
of absence in pursuance of this section, he retains his office 
during his absence, and on his return and resumption of his 
duties is entitled to receive half his salary for the period of 
his absence; but if lus absence exceeds six mont hs his office 
becomes vacant. 


Proviniou 82.— (i) If the governor-general, the Governor of Madras, 
absence *ho Governor of Bombay, or the commandor-in-chief of His 
m-°pre- <llft f 01 '*'™ in India, and, subject to Ihe foregoing 

Gnra. provisions of this Digest as to leave of absence, if any 
IU, e. 52, ordinary member ol the council of the governor-general, or 
7'Oeo. IV, Governor of Madras or Bombay, departs from India 

intending to return to Kuropo. his office t hereupon becomes 
Will. IV, vacant. («). 

<»„ 85, H. 79, 

7 Will. XV, f (2) No act or declaration of any governor-general, governor, 

c. ,17, | ' ^ member of council, other t han as aforesaid, except, a 

declaration in writing under band and seal, delivered to the 
secretary for the public department of the presidency wherein 
he is, in order to its being recorded, shall bo deemed or held 
as a resignation or surrender of bis office (/i).| 

[( 3 ) If the governor-general, or any ordinary member of 
the governor-general’s council, leaves India otherwise than 
in the known actual service of the Grown, and if any 
governor, lieutenant-governor, or ordinary member of a 
governor’s council leaves the presidency to which he belongs 
otherwise than as aforesaid, his salary and allowances are not 
payable during his absence to any person for his use («).J 

[(4) If any such officer, not having proceeded or intended 
to proceed to Europe, dies during his absence and whilst 
intending to return to India or to his presidency, his salary and 
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allowances, will, subject to any rules in t hat behalf made by 
the Secretary of State in Council, be paid to his personal 
representatives. 

(5) If any such officer does not return to India or his 
presidency, or returns to Europe, his salary and allowances will 
be deemed to have ceased on the day of his leaving India or 
his presidency (d).] 

(a) Under 33 Geo. ITT, e, 52, s. 37, 4 (he departure from India of 
any governor-general, governor, member of council, or commander- 
in-chief, with intent to return to Europe, shall be deemed in law a 
resignation and avoidance of bis office,’ and his arrival in any part of 
Europe is to bo a sufficient indication of such intent. The Act of 1833 
(3 & 4 Will. IV, e. 85, s% 70) enacts in almost identical words that the 
return to Europe, or departure from India with intent to return to Europe, 
of any Governor-General of India!, governor, member of council, or 
commander-in-chief, is to bo deemed in law a resignation and avoidance 
of his office or employment. Those provisions have been qualified as 
to members of council by the power to grant sick leaves under the Act 
of 1861 (sots s. 82). But when the Duke of Gonnaught wished to visit 
England in tins Jubilee year during his term of office as commander-in- 
chief in the Bombay Presidency a special Act had to Iks passed (50 Viet. 
scsh. 2, e. 10). 

(h) This sub-section reproduces a provision in s. 79 of the Act of 
1833, which was copied from a similar provision in the Act of 1793. 
The provision possibly arose out of the circumstances attending Warren 
Hastings’ resignation in 1776 (see above, p. 64), but does not appear 
to bo observed in practice, 

(c) This Bub-Bootion is intended to reproduce as far as practicable 
the effect of the enactments still in force on this subject, but their 
language is not clear, and was framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 enacts that 4 if any such governor- 
general or any other officer whatever in the servieo of the said Company 
shall quit or leave the presidency or settlement to which ho shall 
belong, other than in the known actual service of the said Company, the 
salary and allowances appertaining to his office shall not be paid or 
payable during his absence to any agent or other person for liis use, 
and in tho event of his not returning back to his station at such pre¬ 
sidency or settlement, or of his coming to Europe, his salary and allow¬ 
ances shall bo doomed to have ceased from tho day of his quitting such 
presidency or settlement, any law or usage to tho contrary notwithstand¬ 
ing.’ 

An Act of 1826 (7 Goo, IV, c. 56, s. 3), after referring to this provision, 
enacts that tho 1 Company may cause payment to bo made to tho 
representatives of officers in their service, civil or military, who, having 


Q 2 
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quitted or left their stations and not having proceeded or intended to 
proceed to Europe, intending to return to their stat ions, have dual or 
may hereafter happen to die during their temporary alienee within the 
limits of the said Company’s charter or at the Gape of Good Hope, of 
such, salaries and allowances, or of such portions of Hnlarios and allow¬ 
ances, as the officers so dying would have been entitled to if they had 
returned to their station.’ 

Section 79 of the Act of 1833 enacts that 1 if any such governor- 
general or member of council of India shall leave the' said territories, 
or if any governor or other officer whatever in the nervier of the said 
Company shall leave the presidency to which lie shall belong, oilier 
than in the known actual service of the said Company, the salary and 
allowances appertaining to his office shall not bo paid or payable during 
his absence to any agent or other person for his use, and in the event of 
his not returning or of his coming to Europe, his salary and allowances 
shall bo deemed to have ceased from the day of Ida leaving the said 
territories or the presidency to which he may have bohmged. Provided 
that it shall bo lawful for the said Company to make rnteh payment, as 
is now by law permitted to be made to the representatives of their 
officers or servants who, having left their stations intending to return 
thereto, shall die during their absence.’ 

An Act of 1837 (7 Will. IV, e. 47) enacts that these provisions in the 
Acts of 1793 and 1833 are ‘not to extend to the mum of any officer or 
servant of the Company under the rank of governor or member of 
council who shall quit the presidency to which he shall belong in conse¬ 
quence of sickness under such rules as may from time <0 time bo estab¬ 
lished by the Governor-General of India in Council, or by the Governor 
in Council of such presidency, as the ease may bo, ami who shall proceed 
to any place within the limits of the East India Company's chart or, or 
to the Mauritius, or to the island of St. Helena, nor to tin* ease of any 
officer or servant of the said Company under such rank as aforesaid who, 
with the permission of the Government of the promdeucy to width 
ho shall belong, shall quit such presidency in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until the departure of such officer or servant from such lmd-mentioned 
presidency with a view to return to Europe, so as that the port, of such 
departure for Europe shall not- be more distant from t he place which ho 
shall have quitted in his own presidency than any part of embarkation 
within such presidency.’ 

Those rules were to require the approval of the Court of Directors 
and the Board of Control, 

Finally, s. 32 of the Act of 1853 (see s, 89 of the 1 )igoHt) declared that 
‘ Nothing in any enactment now in force, or any charter relating to the 
said Company, shall he taken to prevent the establishment, by the 
Court of Directors (under the direction and control of the said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to the absence on sick leave or furlough 
of all or any officers and persons in the service of tho waul Company in 
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India, or receiving salaries from the said Company there, under which 
they respectively may be authorized, to repair to and reside in Europe 
or elsewhere out of the limits of the said Company’s charter, without 
forfeiture of pay or salary, during the times and under the circum¬ 
stances during and under which they may now bo permitted (while 
absent from their duty) to reside in places out of India within the limits 
of the said Company’s charter, or during such times and under such 
circumstances as by such regulations may be permitted.’ 

The powers conferred by the Act of 1853 would seem to over-ride 
the previous provisions as to salary, but not the previous provisions 
as to vacation of office. 

(d) The last two sub-sections are inserted as a rough reproduction of 
the Act of 182O, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
arc not superseded by regulations under the Act of 1853. 

83 . —(1) His Majesty may by warrant under his Sign Condi- 

Manual appoint any person conditionally to succeed to any appoint- 

o£ the offices of governor-general, governor, or ordinary 

member of the council of the governor-general or of the WUl. IV, 

° 0 0.85,8.61 

Governor of Madras or Governor of Bombay, in the event 24 & 25 

of the office becoming vacant, or in any other event or eon- ^2* s’.]' 7 

tingency expressed in the appointment, and to revoke any 

such conditional appointment (a). 

(2) A person so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
office I/O which ho is appointed, until he is in the actual pos¬ 
session of the office, 

(a) By 3 & 4 Will. IV, 0, 85, the power of making conditional ap¬ 
pointments to the offices of governor-general, governor, and member 
of the Council of Madras and Bombay was vested in the Court of 
Directors, and. consequently is now vested in the Secretary of State 
(21 & 22 Viet. c. lot), s. 3), 

Under 24 & 25 Viet. e. 67, s. 5, the power of making conditional 
appointments to the office of ordinary member of the governor-general’s 
council is apparently exercisable either by the King, or by the Secretary 
of State with the concurrence of a majority of the Council of India. 

In practice, the power is in all these cases exercised by the King only. 

84 . —(1) If any person entitled under a conditional Power for 

, governor- 

appointment to succeed to the office of governor-general general to 

on the occurrence of a vacancy therein, or appointed absolutely 

to that office, is in India on or after the occurrence of the before 

taking 

vacancy, or on or after the receipt of the absolute appoint- 

















A DIGEST OF THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 

CHAPTEK I 

HISTORICAL INTRODUCTION 

British authority in India may be traced, historically, to Twofold 
a twofold source. It is derived partly from the British BrSsh° f 
Crown and Parliament, partly from the Great Mogul and authority 
other native rulers of India. m India * 

In England, the powers and privileges granted by royal 
charter to the East India Company were confirmed, supple¬ 
mented, regulated, and curtailed by successive Acts of Par¬ 
liament, and were finally transferred to the Crown. 

In India, concessions granted by, or wrested from, native 
rulers gradually established the Company and the Crown as ' 
territorial sovereigns, in rivalry with other country powers; 
and finally left the British Crown exercising undivided sove¬ 
reignty throughout British India, and paramount authority 
over the subordinate native States. 

It is with the development of this power in England that 
we are at present concerned. The history of that develop¬ 
ment may be roughly divided into three periods. 

During the first, or trading, period, which begins with the Three 
charter of Elizabeth in 1600, the East India Company are 
primarily traders. They enjoy important mercantile privi- constitu- 
leges, and for the purposes of their trade hold sundry factories, develop- 
mostly on or near the coast, but they have not yet assumed ment ‘ 
the responsibilities of territorial sovereignty. The cession of 
Burdwan, Midnapore, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may, 
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Beat. mont, as ilio case may Iks and thinks it. necessary to exercise 
the powers of governor-general before he taken bin neat in 
106,8,63.] council, he may make known by proclamation bin appoint- 
ment, and bin intention to assume the office of governor- 
general. 

(3) After the proclamation, and tbeneefortb until be repairs 
to the place where the council may assemble, be may exercise 
alone all or any of the powers which might be exercised by 
the Governor-General in Gouneil except the power of making 
lawn at legislative meetings. 

(3) All acts done in tho council after the date of the pro¬ 
clamation, but before the eommunieation thereof to the 
council, are valid, subject* iievertheleHH* to revocation or 
alteration by the person who ban ho assumed the office of 
governor-general 

(4) Wlum the office of governor-general in annumed under 
the foregoing provision, if there in, at- any time before the 
governor-general taken his neat in round! no president of 
the Council authorized to preside at legislative meetings, the 
senior ordinary member of council then present presides 
therein, with the same powers as if a president had been 
appointed and were absent. 

Proviaiou 85.. (1) If a vaeaney occurs in the ollice of governor- 

pwary 1 " K^neral wlum there is no conditional or other successor in 

vacancy in jmlja to supply the vacancy, the Governor of Madras, or the 
office of * ' , , 

governor- Governor of Bombay, whichever has been first appointed to 

the office of governor by His Majesty* is to held and execute 

^ the office of governor-general until a successor arrives or 
0.8^8,62, * t n 

24 & 25 until some person in India is duly appointed thereto. 

Viet. c. 

67, wc 50, (2) .livery such acting governor-genera.!, while acting as 

such, has and may exercise all the rights and powers of the 
office of governor-general and is (ml it let! to receive the 
emoluments and advantages appertaining to the office, for¬ 
going the salary and allowsnm; apperfaiuing to his office 
of governor; and his office of governor is supplied for the 
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time during which he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 


(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointment, and his intention to assume 
the office of governor-general, and thereupon the provisions 
of this Digest respecting the assumption of the office by 
a person conditionally appointed to succeed thereto apply, 

(4) Until such a governor has assumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply such vacancy, the senior ordinary member 
of council holds the office of governor-general until the 
vacancy is filled in accordance with the provisions of this 
Digest (a), 

(5) Every ordinary member of council so acting as 
governor-general, while so acting, has and may exercise all 
the rights and powers of the office of governor-general, and 
is entitled to receive the emoluments and advantages apper¬ 
taining to the office, forgoing his salary and allowances as 
member of council for that period. 

(a) Tims, on Lord Mayo’s death in 1872, Sir John tftrachoy acted 
as governor-general from February 9 until the arrival of Lord Napier 
of Merchistoun on February 23. 

86.—(X) If a vacancy occurs in the office of Governor of 
Madras or Bombay when no conditional or other successor 
is on the spot to supply the vacancy, the senior ordinary 
member of the governor’s council, or, if there is no council, 
the senior secretary to the local Government (a), holds and 
executes the office of governor until a successor arrives, or 
until some other person on the spot is duly appointed 
thereto. 

(2) Every such acting governor is, while acting as such, en¬ 
titled to receive the emoluments and advantages appertaining 


Provision 
for tem¬ 
porary 
vacancy in 
office of 
Governor 
of Madras 
or Bom¬ 
bay. 

[3 & 4 
Will. IV, 

c. 85,». 

63d 
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t ,0 till© office of governor, forgoing the salary and allowances 
appertaining to his office of member of council or secretary. 

(a) Tl>e Act of rSjj contained a power to abolish these councils. 

forTcm° n 87 .--(i) If a vacancy occurs in the office of an ordinary 
porary member of the council of the governor-general, or of the 
office of m oouncil1 f'be (roverm)r of Muchas or Bombay, when no 

mSbSc y of p0n,0n l,ouditiw,u ‘ U .V appointed to succe<>d thereto is present 
council, on the spot, the vacancy is to he supplied by the appointment, 
wniAv, tlovernor-t lenerul in Council or tlovernor in Council, 

c.8s,N. np j,| 10 (UUi( , nuii y 

tv, 2 ^ *" 

a; ^ ^dfl a successor arrives the person ho appointed 
executes the office (o which lie has been appointed, and has 
and exorcises all the rights and powers thereof, and in entitled 
to receive tho emoluments and advantages appertaining to the 
office during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of Ids being 
appointed to that, office. 

U) If any ordinary member of any of the said councils in, 
by infirmity or otherwise, rendered incapable of acting or of 
attending to act as such, or is absent on leave, and if any 
person has been conditionally appointed as aforesaid, the 
place of the member so incapable or absent is to be supplied 
by that person. 

(4) If no person conditionally appointed to succeed to the 
office is on the spot, the Governor-General in (‘ouneil or 
Governor in Council, as the ease may be, is to appoint some 
person to he a temporary member of council, and, until the 
return to duty (u) of the member so incapable or absent, 
the person conditionally or temporarily appointed executes 
the office to which be has been appointed, and has and 
exorcises all tho rights ami powers thereof, ami receives half 
tho salary of the member of council whose place be supplies, 
and also half the salary of any other office he may hold, if 
he hold any such office, the remaining half of such last-named 
salary being at tlus disposal of thoChmeraomUenerat in Council 
or Governor in Council, whichever may appoint to the office. 
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(5) Provided as follows 

(ct) No pel son may be appointed a temporary member of 
council who might not have been appointed as herein- 
befoie pi ovided to fill the vacancy supplied by the 
temporary appointment; and 

(6) If the Secretary of State informs the governor-general 
that it is not the intention of .His Majesty to fill a 
vacancy in the council of the governor-general, no 
temporaly appointment may bo made under this section 
to fill the vacancy, and if any such temporary appoint¬ 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the person temporarily appointed ceases from that date. 

('*) Thc u ' ortlH ‘ l ’<> <bity 5 arc not in the Act, but scorn to express 
tilt? intention. 


88 . “(1) An additional member of the council of the 
governor-general or of a governor, or a member of the 
council of a lieu tenant-governor, may resign his office to 
the governor-general or to the governor or lieutenant- 
governor, and on the acceptance of the resignation the office 
becomes vacant. 

(2) If any such additional member or member is absent 
from India or unable to attend to the duties of his office for 
a period of two consecutive months, the governor-general, 
governor, or lieutenant-governor, as the ease may be, may 
declare by a notification published in the Government. Gazette, 
that the seat in council of that additional member or member 
has become vacant. 


Vacancies 
amongst, 
additional 
members 
of council. 
[24 & 25 
Viet. c. 

67, ss. 12, 
31. 

55 & 5b 
Viet. e. 

14, b. 4.] 


(3) In the event of. a vacancy occurring by reason of the 
absence from India, inability to attend to duty, death, 
acceptance of office, or resignation duly accepted of any such 
additional member or member, the governor-general, governor, 
or lieutenant-governor, as the cast? may bo, may nominate 
any person as an additional member or member, as the case 
may bo, in his place, and every additional member or member 
so nominated must be summoned to all meetings of the 
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Leave on 
furlough, 
[i6 & 17 
Viet. c. 
95, s. 32.] 


legislative council to which he belongs for the term of two 
years from the date of his nomination : Provided that it is 
not lawful by any such nomination to diminish the proportion 
of non-official members required by law (a). 

(a) The provisions in the Act of 1861 as to the resignation of addi¬ 
tional members were modified and supplemented by the Act of 1892. 

89 . The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make regulations as to the absence on sick leave 
or furlough of persons in the service of the Crown in India, 
and the terms as to continuance or diminution of pay, salary, 
and allowances on which any such sick leave or furlough may 
be granted. 


authorities in India the power of making appointments to and 



Power to 90 . The Secretary of State in Council may, with the 
Iatton^as concurrence of a majority of votes at a meeting of the Council 

appoint- 11 ^ nc ^ a ’ make regulations for distributing between the several 
ments. 

[3 & 4 

Will. IV, promotions in offices, commands, and employments under the 

2i S & 22 ?8, Crown India 
Viet. c. 

106, ss. 

30 , 37-1 

PART VIII. 


The Civil Service oe India. 

91 . No native of British India, nor any natural-born subject 
of His Majesty resident therein, is, by reason only of his 
religion, place of birth, descent, or colour, or any of them, dis¬ 
abled fiom holding any place, office, or employment under His 
Majesty in India. 

This reproduces s. 87 of the Act of 1833, with the substitution of 
British India’ for 4 the said territories,’ and 4 His Majesty in India ’ 
for the said Company.’ See the comments on this enactment in 
pars. 103-109 of the dispatch of December 10, 1834. 

Mom for 92 ~( I ) The Secretary of State in Council may, with the 
admission advice and assistance of the Civil Service Commissioners, make 
regulations for the examination of natural-born subjects of 


No dis¬ 
abilities in 
respect of 
religion, 
colour, or 
place of 
birth. 

[3 & 4 
Will. IV, 
c.85, s.17.] 
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His Majesty desirous of becoming candidates for appointment service, 
to the Civil Service of India. Vict & c?~ 

(2) The regulations prescribe the age and qualifications of lo6 ’ s - 32 ^ 
the candidates, and the subjects of examination. 

(3) Every regulation made in pursuance of this section must 
be forthwith laid before Parliament. 

(4) The candidates certified to be entitled under the regula¬ 
tions must be recommended for appointment according to the 
order of their proficiency as shown by their examination. 

(5) Such persons only as are so certified may be appointed 
or admitted to the Civil Service of India by the Secretary of 
State in Council (a). 

(a) The civil service roforrod to in those sections is the service which 
used to be known as the covenanted civil service, but which, under 
the rulos framed in pursuance of Sir Charles Aitchison’s Commission, 
is designated the Civil Service of India. Sec abovo, p. 125. 

Whole a child of a lather or mother who has been" naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet. 0. 14), has during infancy * 

become resident with the father or mother in any part of the United 
Kingdom ho is, by virtue of h. io (5) of that Act, a naturalized British 
subject, and is entitled to bo treated under the enactment reproduced 
by this clause as if he wore a natural-bom British subject. The expres¬ 
sion includes a native of British India, but would, apparently, not include 
a subject of a Native State in India. 


93 . Subject to the provisions of this Digest, all vacancies Offices 

happening in any of the olliecs spooiiiod or referred to in the tocivu" 1 

Second Schedule to this Digest, and all such offices which may 

be created hereafter, muni be filled from amongst the members Viet, e.’ 

of the Civil Service of India belonging to the presidency 

wherein the vacancy occurs. ***> 

mi . . . H * S 7 -J 

I ho provision of the Act of 1793 as to filling vacancies from among 

members belonging to the same presidency appears to bo still in force, 
but has given rise to practical difficulties, and seems inapplicable to 
such offices as that of secretary to the Government of India. 


94 .—(1) The authorities in India by whom appointments Power to 
are made to offices in the Civil Service of India may appoint nativos^of 
any native of India of proved merit- and ability to any stack Inciiato 
omee, although he has not been admitted to that service in offices, 
accordance with the foregoing provisions of this Digest. ^ 33 & 34 
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(2) Every such appointment must bo made subject to such 
rules as may be prescribed by tho Governor-General in Council, 
and sanctioned by tho Secretary of State in Council with the 
concurrence of a majority of votes at a meeting of the Council 

of India. 

( 3 ) the purposes of this section the expression £ native 
of India ’ includes any person born and domiciled in British 
India, of parents habitually resident in British India, and 
not established there for temporary purposes only; and the 
Governor-General in Council may by resolution define and 
limit tho qualification of natives of India thus expressed ; but 
every resolution made by him for that purpose will bo subject 
to (ho sanction ol the Secretary oi btato in Council, and will 
not. have force until 11, has been laid for thirty days before both 
Houses of Parliament. 

The enactment reproduced by this section is not very clearly ex- 
pressed, and. runs as follows 

Whereas if is expedient that additional facilities should bo given 
lor tho employment ol: natives in India, of proved merit and ability, 
in the civil service of Her Majesty in India,: Be it enacted, that nothing 
iii the Government of India Ad,, 1858, or in the Indian Civil Service Act, 
1861, or in any other Act of Parliament or other law now in force in 
India, shall restrain the authorities in India by whom appointments are 
or may be made to offices, places, and employments in tho civil service 
of Her Majesty in India from appointing any native of India to any such 
ottiee, place, or employment, although such native shall not have been 
admitted to the said Civil Service of India in manner in s. 32 of tho first- 
mentioned Act provided, but, subject to such rules as may be from time 
to time prescribed by the Governor-General in Council and sanctioned 
by tho Secretary of State in Council, with the concurrence of a majority 
of members present; and that for tho purpose of this Act the words 
“ ^ivos of India ” shall include any person bom or domiciled within 
the dominions of Her Majesty in India, of parents habitually resident 
in India, and not established there for temporary purposes only ; and 
that it shall be lawful for tho Governor-General in Council to define 
and limit from time to time tho (qualification of natives of India thus 
expressed ; provided that every resolution made by him for such pur¬ 
pose shall bo subject to the sanction of the Secretary of State in Council, 
and shall, not have force until it has been laid for thirty days before both 
Houses of Parliament. 5 

.For the history of the successive rules made under this section, see 
above, p. 124. Tho expression ‘native of India 5 as defined by the sec¬ 
tion is construed as including persons born or domiciled in a Native State. 


Viet, c. 
3 » s. 6.] 
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95 .—(i) Where it appears to the authority in India by Power to 
whom an appointment is to be made to any office reserved to “ttonal °" 
members of the Civil Service of India, that a person not being 
a member of that service ought, under the special eireum- certain 
stances of the case, to be appointed thereto, the authority may [24 & 25 
appoint thereto any person who has resided for at least seven 5^88.3,4-] 
years in India, and who has, before his appointment, fulfilled 
all the tests (if any) which would be imposed in the like case 
on a member of that service. 

(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Council, 
with the special reasons for making it; and unless the Secretary 
of State in Council approves the appointment, with the con¬ 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve months from the date of the appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 


PART IX. 

The Indian High Coubts. 

Constitution . 

96 .—(1) (a) Each high court consists of a chief justice, 
and as many judges, not exceeding fifteen (b), as His Majesty 
may think fit to appoint. 

(2) A judge of a high court must be— 

(а) A barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not less than five 
years 5 standing; or 

( б ) A member of the Civil Service of India of not less than 
ten years 5 standing, and having for at least three years 
served as or exercised the powers of a district judge , or 

(c) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than five years ; or 


Constitu¬ 
tion of 
high 
courts. 

[24 & 25 

Viet. c. 
104, SS. 2 , 
19-1 



Tenure of 
office of 
judges of 
high 
courts, 
|'24 & 25 
Viet. 0/ 
204, H. 4/] 


Prooe- 
(I once of 
jucigeH of 
high 
courts. 

[ 24 & 2 =; 
Viet o.’ 
p4, h* 5*1 

Salaries, 
&e„ of 
judges of 
high 
courts. 
[24 & 2 c; 
Viet. 0/ 
104, h. 6.] 
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(rf) A person having been a pleader (r) of a high court for 
a period of not. loss than ton yours. 

(3) Provided that not less than one-third of the judges of 
a high court, including the chief justice, must ho such 
barristers or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Berviee of India. 

(а) There are four chartered high courts: at Calcutta, Madras, 
Bombay, and Allahabad. 

(б) There is power in all eases to raise, the number to this maximum. 

(e) The word 4 pleader 1 in the enactment reproduced by this section 

apparently includes every one who has for leu years been allowed to 
1 plead* in the Indian sense, i.o. to act as a barrister in the high court, 
though not a barrister or member of the Faculty of Advocates. 

97. .( 1 ) .K very judge of a high court holds his office 

during His Majesty's pleasure (u), 

(2) Any such judge may resign his office, in the ease of the 
high court at Calcutta, to the Governor-General in Council, 
and in the ease of any other high court to the local 
Government of the province in which the high court is 
established. 

(a) As to tenure during pleasure, sec the note on h. 21 above. 

98. ~.(1) The chief justice of a high court has rank and 

precedence before the other judges of the same court. 

(2) All the other judges of a high court have rank and 
precedence according to the seniority of their appointments, 
unless otherwise provided by the terms of their appointment. 

99* The Secretary of State in Council may fix the salaries, 
allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the chief justices and 
judges of the several high courts, and from time to time 
alter them, but any such alteration docs not alTeet the salary 
of any judge appointed before the date thereof. 

For existing salaries and allowances, see note on ». 80. 

100 .-(I) On the occurrence of a vacancy in the office of 
chief justice of a high court, and during any absence of 
such a chief justice, the Governor-Gtmeral in Council in the 
case of the high court at Calcutta, and the local Govern- 
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mmt in oilier o mm, in to appoint one of the judges of the other 
saint's high court to perform the duties of chief justice of (24^ 25 
the court until some person has boon appointed by His Majesty 7 *°%° 7 -j 
to the office of chief justice of the court, and has entered on 
the discharge of the duties of that office, or until the chief 
justice has returned from his absence, as the case requires ( a ). 

(2) On the occurrence of a vacancy in the office of any other 
judge of any such high court, and during any absence of any 
such, judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General in Council or local 
Government, an the case may be, may appoint a person, with 
such qualifications as are required in persons to be appointed 
to the high court, to act as a judge of the high court; and 
the person so appointed may sit and perform the duties of 
a judge of the court until some person has been appointed by 
His Majesty to the office of judge of the court, and has 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from Iris absence, or until the 
(Jnvcrnor-CJenoral in Council or local Government sees cause 
to cancel the appointment of the acting judge (b). 

(а) Apparently the person appointed to act for the chief justice need 
not bo a barrister-judge, though the chief justice himself must be 
a barrister. Sec b. 97 above. 

(б) The appointment remains in force until the occurrence of one 
of the contingencies mentioned in this sub-section, and hence cannot 
be made for a npoeilied time. Probably the c acting judge 5 referred 
to at the end of the sub-section is the judge acting as chief justice 
referred to above. There is no limit of time within which the 
appointment must bo made. See Mao Balwant Singh v. Rani Kishori 
JL E. 25 L A. 54, 76. 

Jurisdiction. 

101 .— (1) Subject to any law made by the Governor- ti ™ 
General in Council (a), the several high courts have such 
jurisdiction, original and appellate, including admiralty juris- 
diction in rouped, of offences committed on the high seas, and ss. 13.^4- 
all such powers and authority over or in relation to the °°' 70> 
administration of justice, including power to appoint clerks ^ 8 GeQ _ 
and other ministerial officers of the court, and power to make III, 0.52, 
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„ ji nf i.ho- diunni 

perhaps, b. met fitly terminated by t« a ^ ^ o( 

in 1765, when the Company become practical y 

Bengal, Beliar, and Orissa. ^ ^ Company 

During the second period fiom 5 ^^.^y in dimin- 
are territorial sovereigns, sharing ■ • _ , lly ’lowing their 

isbing proportions with the maw with 

mercantile privileges and tactions -1 

reference to its greater port,on, be h 

double government, »s,ng the phrase 1 '. Ad „ f 

was commonly applied to th. system ate«^ 

i 85 8. Tile first direct l-*^*"* Conirn. is 
government of India is in I 77 d> <ul 

established in 1784- . . V1 . llim >nt bv the 

The third and last period, the period of K<m«n* * • 

1 • - +1 , ,o-a wheu as an immediate < <>iw‘ qm iu< 

Crown, begins with 1858, when, m hl( i ia 

of the Mutiny of 1857, the remaining p»wu h 

(J,,mpany are transferred to the Crown. ^ 

In each of these periods a tew dates may 
convenient landmarks. ( . ha HerH. The charter of 

The first period is the penod ( '■ 

1600 was continued and supplemented by other emi ' • 
which the most important were James U 0 nu ei > 

Charles IBs charter of*x66i, James IBs charter of ,<*<>, and 
William Ill’s charters of 1693 and x:(><)8. 

The rivalry between the Old or ‘ London 
tho Now or ‘ English • Company was terminated by <■>“ 
of the two Companies under Godolplun's Award o 17 <*- 
The wars with the French in Southern India between ,745 
and 1761 and the battles of Plassey ( 1757 ) lf “*" ' 7 " 4 ) "> 

Northern India indicate the transition to the m-vond !»’»■ • 

T Th. main stages of tho second period are inm-krd by Ar » 

« of Parliament, occurring with one exception at regnlar 

Beeood 

period. tervals of twenty years. 

North’s Regulating Act of X 773 (*3 ( ' e0 - 1 ’ l '' _ 

followed by the Charter Acts of 1793,^18x3, lin<1 11 

mi.x o.wmrviAi-.inru'il Act is Bitt s Act of 1784* 


1 ja.11c.l- 
madca of 
(irBt. 
period. 
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37 Geo. 

in, e. 
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24 & 25 
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rules for regulating the practice of the court., as are vested in 
them by charter, and subject to the provisions of any such 
law or charter, all such jurisdiction, powers, and authority as 
were vested in any of the courts in the same presidency 
abolished by the .Indian High Courts Act, i8(u, at, the date 
of their abolition (b). 

(2) Each of the high courts at Calcutta, Madras, and 
Bombay is a court of record and a, court, of oyer and terminer 
and gaol delivery for the territories under its jurisdiction. 

(d) Subject, to any law which may In* made by the (lovcrnor- 
General in Council, the said high courts have not. and may 
not exercise any original jurisdiction in any matter con¬ 


cerning the revenue or concerning any act. ordered or done in 


the collection thereof according to the usage and practice of 
the country or the regulations for the time being in force (0). 


(") This power is reserved by s. 0 of the Indian High Courts Act, 1861. 

(b) The jurisdiction of the chartered high courts in India is haw'd 
partly on their charters and partly on parliamentary enactments 
applying either t.o the high courts themselves or to their predecessors. 

The charters are to be found in t.lu* Statutory Rules and Orders 
Revised, Vol. VL 

The statutory enactments still unropealed with respect to the juris¬ 
diction of the high court are as follows: — 

By s. 13 of the Regulating Act of 1773 (13 Oeo. 111, e. 63) the Supremo 
Court of Judicature at Fort, William was declared to have full power 
and authority to exercise and perform all civil, criminal, admiralty, and 
ecclesiastical jurisdiction, and to appoint clerks and other ministerial 
officers, and to form and establish such rules of practice, and such rules 
for the process of the court,, and to do all hucIi tilings as might he found 
necessary for the administration of justice and the due execution of 
all or any of the powers which by the charter might be granted and 
committed to tho court,. It, was also to he at, all times a court, of record 
and a court of oyer and terminer and gaol delivery in and for the (own 
of Calcutta and factory of Fort William, and the limits thereof, and tho 
factories subordinate thereto. 

Under s. 14 of the same Act, the new charter of the court, and tho 
jurisdiction, powers, and authorities to he thereby established, were to 
extend to all British subjects who should reside in the kingdoms or 
provinces of Bengal, Behar, and Orissa, or any of them, under tho 
protection of the Company, and the court, was to have full power and 
authority to hear and determine all complaints against, any of .His 
Majesty s subjects for any crime, misdemeanours, or oppressions, and 
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to enter tain, hear, and determine any suits or actions whatsoever against 
any of His Majesty’s subjects in Bengal, Behar, and Orissa, and any suit, 
action, or complaint against any person who at the time when the debt 
or causo of action or complaint had arisen had been employed by, or 
boon directly or indirectly in the service of, the Company, or of any of 
His Majesty’s subjects. 

Section 156 of the East India Company Act, 1793 (33 Geo. Ill, c. 52), 
enacted and declared Unit the power and authority of the supremo 
court at Calcutta extended to the high seas, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter¬ 
mine, by the oaths of honest- and lawful men, being British subjects resi¬ 
dent in the town of Calcutta, all treasons, murders, piracies, robberies, 
felonies, mannings, forestallings, extortions, trespasses, misdemeanours, 
olfcnees, excesses, and enormities, and maritime causes whatsoever, 
according to the laws and customs of the Admiralty of England, done, 
perpetrated, or committed upon any of the high seas, and to line, 
imprison, correct, punish, chastise, and reform parties guilty and violators 
of the laws, in like and in as ample manner to all intents and purposes 
as the said court might or could do if the same were done, perpetrated, or 
committed within the limits prescribed by the charier, and not other¬ 
wise or in any other manner. 

The East India Act, 1797 (37 Coo. HI, e. 142), after providing for 
the erection of courts of judicature at Madras and .Bombay, gave those 
courts, by s. n, the jurisdiction formerly exercisable by the mayor’s 
court at Madras and at Bombay, or by the courts of oyer and terminer 
or gaol delivery there, and declared, by s. 13, that these courts were to 
have full power to hear and determine all suits and actions that might be 
brought against the inhabitants of Madras and Bombay respectively in 
manner provided by the charter, subject however to the proviso in s. 108 
of this Digest. 

The Government of India Act, 1800 (39 <& 40 Geo. HI, 0. 78), 
authorized the grant of a charter for the establishment of a supremo 
court at Madras. It was (s. 2) to have full power to exorcise such civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjects, and to be invested with such powers and authorities, 
privileges and immunities, for the better administration of the same, 
and to be subject to the same limitations, restrictions, and control 
within Fort Hi. George and the town of Madras, and the limits thereof, 
and the factories subordinate thereto, and within the territories subject 
to or dependent on the Government of Madras, as the supreme court 
at Fort William was invested with or subject to within Fort William or the 
kingdoms or provinces of Bengal, Behar, and Orissa. 

The Indian Bishops and Courts Act, 1823 (4 Geo. IY, e. 71, s. 7), 
authorized the grant of a charter for the establishment of a supremo 
court at Bombay with jurisdiction corresponding to that previously 
given to the supremo court at Madras, and declared, by s. 17, that the 
supremo courts at Madras and Bombay were to have the same powers 
as the supreme court at Fort- William in Bengal, 
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In 1828 an Act (9 Goo. IV, c. 74) ww pa«Bed for improving the 
administration of criminal justice m the tot Il ^ t , X lt ' 

Bootions now unrepealed in this Act arc ss. i, 7 * 1 > i)j ' 

By s. l the Act is declared to oxtond to all persons and all places, as 
well on land as on the high seas, over whom or^ which the criminal 
jurisdiction of any of His Majesty’s courts of justice erected or to he 
orootod within the British territories under the government of flu, 
United Company of Merchants of England trading to the aisl. Indies 
does or shall lioroaftor extond. Sections 7, 8, and 9, which relate 0 
accessories, and s. 52, which relates <0 punishments, are npinmontly 
superseded as to admiralty cases by the Admuully 1 mi s n onu ) 
Act, 1849 (12 & 13 Viet. c. 96), and the Admiralty Jurisdiction India) 
Act, i860 (23 & 24 Viet. c. 88) (see The Queen, /impress v. llnrtm, I. L. K. 
16 Cal 238), and ay to other oases by the Indian Goden. 

Section 26 lay* down a rule for interpreting criminal statutes, corre¬ 
sponding to the rule embodied for India in the General C \nmm Act ol 
1897, and for the United Kingdom in the Interpretation Act, i88<;. 

Section 56 extends to British India the provisions previously enacted 
for England by 9 Goo. IV, e. 31, s, 8, with respect to otlonees committed 
in two different places,or partially committed m one place ami completed 
in another, but has been held not to make any person liable to punish¬ 
ment for a complete offence who would not have been so liable before. 
Sec Nga Eoong v. Reg. t 7 Moo. Ind. App. 72. 7 <'ox < V ■. .|b«e In this ea^) 
some Burmoso native subjects of the East India- Gompany commit led 
a murder on the Cocos Islands, which were then uninhabited islands 
in the Bay of Bengal, within the limits of the (Company’s charter. They 
were convicted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction was reversed by the Privy Gouncil. It was held 
that the place in which the offence was committed was, but the offenders 
personally were not, within the jurisdiction conferred by the statute, 
and that the object of the statute was only to apply to the blast Indies 
the enactment previously passed for England* 

Section no of the Act of 1828 has been repealed, except so far as 
it is in force in the Straits Settlements. 

The Admiralty Offences (Colonial) Act, t8,|<> (12 A* 13 \iet. 0. </>), 
enacts that if any person within any colony (which in to include British 
India, 23 & 24 Viet, c. 88, s. 1) is charged with the commission of any 
ollenco committed upon the sea or in any haven, river, creek, or place 
whore the admiral has jurisdiction, or being so charged in brought for 
trial to any colony, all magistrates, justices of the peace, public prose¬ 
cutors, juries, judges, courts, public oflieers, and other persons in the 
colony are to have the same jurisdiction and authority with respect to 
the ollenco as if the ollenco had been committed upon any waters sit tude 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act further enacts (s, 3) that where any person dies in any colony 
of any stroke, poisoning, or hurt, having been feloniously stricken, 
poisoned, or hurt upon the sea, or in any haven, river, creek, or place 
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where the admiral has jurisdiction, or at any place out of the colony, 
every offence committed in respect of any such case, whether amounting 
to the offence of murder or of manslaughter, or of being accessory before 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished in the colony as if the offence had been 
wholly committed in the colony; and if any person is charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, &c., the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act, i860 (23 & 24 Viet. c. 88), 
provides (s. 2) that where any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place in India, if before his trial he makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only in the supreme court of one of the three presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
be sent for trial and tried accordingly. 

The Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), abolished 
the supreme courts at Calcutta, Madras, and Bombay, and the Com¬ 
pany’s courts of appeal at those places, and provided for the establish¬ 
ment by charter of high courts at those places. 

Under s. 9, £ each of the high courts to be established under this 
Act shall have and exercise all such civil, criminal, admiralty and vice¬ 
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and in 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent as aforesaid 
grant and direct; subject, however, to such directions and limitations 
as to the exercise of original, civil, and criminal jurisdiction beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such letters patent may be otherwise directed ; and, subject 
and without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council, the 
high court to be established in each presidency shall have and exercise 
all jurisdiction, and every power and authority whatsoever in any 
manner vested in any of the courts in the same presidency abolished 
under this Act at the time of the abolition of such last-mentioned 
courts.’ 

Section 11 declares that the existing provisions applicable to the 
supreme courts are to apply to the high courts. 

The Courts (Colonial) Jurisdiction Act, 1874 (37 & 3 $ Viet. c. 27), 
enacts, by s. 3, that when, by virtue of any Act of Parliament, a person 
is tried in a court of any colony (which by s. 2 is to include British 
India) for any crime or offence committed upon the high seas or else¬ 
where out of the territorial limits of the colony and of the local juris¬ 
diction of the court, or, if committed within that local jurisdiction, 
made punishable ~by that Act, he shall, upon conviction, be liable to 
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such, punishment as might have been inflicted, upon b-im if tlio ci" ■ 
or offence had been committed within the limits of biro C0 ^ 11 N ^ 0 
the local jurisdiction of the court, and to no other. Provided that it 
the crime or offence is not punishable by the law of the colony in w ic 
the trial takes place, the person shall, on conviction, "be liable o sue 
punishment (other than capital punishment) as seems to the court mos 
nearly to correspond to the punishment to which he would have een 
liable if the crime or offence had been tried in England. 

The Territorial Waters Jurisdiction Act, 1878 (41 & 4 2 Viet. c. 73), 
which was passed in consequence of the decision in the Franconia case 
(E. v. Keyn, 2 Ex. 169), and which extends to India, declares that an 
offence committed by a person, whether he is or is not a subjectof 
Her Majesty, on the open sea within the territorial waters ox Her 
Majesty’s dominions, is an offence within the jurisdiction of the admiral, 
although it may have been committed on board or by means of a foreign 
ship, and the person who committed the offence may be arrested, tried, 
and punished accordingly. Proceedings for the trial and punishment 
of a person who is not a subject of Her Majesty, and is charged with 
any such offence as is declared by the Act to be within the jurisdiction 
of the admiral, are not to be instituted in British India except with 
the leave of the governor-general or the governor of the presidency. 
For the purpose of any offence declared by the Act to be within the 
jurisdiction of the admiral, any part of the sea within one marine league 
of the coast, measured from low-water mark, is to be deemed to bo open 
sea within the territorial waters of Her Majesty’s dominions. 

Under the Colonial Courts of Admiralty Act, 1890 (S3 & 54 Viet. 
0. 27), the Legislature of British India may declare certain courts to 
be colonial courts of admiralty, and courts so declared have the admir¬ 
alty jurisdiction described in the Act. Under this power the Legis¬ 
lature of India has, by Act XVI of 1891, s. 2, declared the high courts 
at Calcutta, Madras, and Bombay, as well as the courts of the recorder 
at Rangoon, the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty. 

The Merchant Shipping Act, 1894 (57 & 5 $ Viet. c. 60),^ provides, 
by s. 686, that ‘ where any person, being a British subject, is charged 
with having committed any offence on board any British ship on tho 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on the high seas, and that person is found within the jurisdiction of 
any court in Her Majesty’s dominions which would have had cogniz¬ 
ance of the offence if it had been committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shall have juris¬ 
diction to try the offence as if it had been so committed ; but nothing 
in this section is to affect the Admiralty Offences (Colonial) Act, 1849.’ 

Section 687 of the same Act provides that ‘ all offences against 
property or person committed in or at any place, either ashore or 
afloat, out of Her Majesty’s dominions by any master, seaman, or 
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^apprentices who, at the time when the offence is committed, is or 
Within three months previously has been, employed in any British 
ship, shall be deemed to be offences of the same nature respectively 
arid, be liable to the same punishments respectively, and be inquired 
of, heard, tried, determined, and adjudged in the same manner and 
oy the same courts and in the same places as if those offences had been 
committed within the jurisdiction of the Admiralty of England; and 
the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and expenses of prosecu¬ 
tions for offences committed within the jurisdiction of the Admiralty 
of England. 5 J 

It seems to follow from these several enactments, and from pars. 29 
and 32 of the Charters, that where a chartered high court exercises 
jurisdiction in respect of— 

(1) an offence committed on land, both the procedure and the 
substantive law to he applied are those of British India, L e. both 
the Code of Criminal Procedure and the Penal Code apply ; 

(2) an offence committed at sea by a native of British India, the 
position is the same; 

(3) an offence committed at sea by any other person, whether within 
territorial waters or beyond them, the procedure is regulated by 
British Indian law, but the nature of the crime and the punishment 
are determined by English law. 

See Queen Empress v. Barton , I. L. R. 16 Cal. 238, and Mayne, 
Criminal Law of India, chap. ii. 

(0) The enactment reproduced by this sub-section was probably 
suggested by the Patna case, as to which see Stephen’s Nuncom;r end 
Impey, chap. xii. In 1873 certain licensed liquor-vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, hut it was 
held that the matter related wholly to the revenue, and that therefore 
by 21 Geo. Ill, c. 70, s. 8, the high court had no jurisdiction {Re Audur 
QJi'undra Shaw, 11 33 eng. L. R. 250). In a later Madras case (1876) 
doubts were expressed as to the extent to which the enactment was 
still in force, and, in particular, whether it had not been repealed 
except as to land, revenue. See Collector of Sea Customs v. Panniar 
GJvithambaram, I. E. R. 1 Mad. 89. In any case it applies only to the juris- 
diction derived from the supreme court, i.e. to the original jurisdiction. 

102 Each of the high courts has superintendence over Powers of 
* 0 high 

all courts for the time being subject to its appellate jurisdiction, CO urt with 

and may do any of the following things ; that is to say sub^di- 0 

(a) call for returns ; Courts. 

(b) direct the transfer of any suit or appeal from any & 25 
such court to any other court of equal or superior juris- 104, b. i- 
diction ; 
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(c) make and issue general rules for regulating 1 ho practice 

and prooeedingn of mteh court n, 

(rf) prescribe forms for any proeei>dings in H ue.h courts, and 
for the mode of keeping any books, entries, or ace,mints 
by the officers of any such courts : and 

(«) settle tables of fin's to be allowed to i he sheriffs, attorneys, 
and all clerks and officers of such courts, 

Provided that all such rules, forms, and tables require the 
previous approval, in the province of Bengal of the Governor- 
General in Council, and in the province of Madras or Bombay 
01 the North-Western Provinces of the local Government (a). 

(a) Ah to the velal-ions of the high courts to the subordinate courts, 

hoc further above, j>p. i .7, 1 

SjSdh- 108 *~(l) to any law made by the Governor- 

l'ingle' V (}< ' lu ' ml !n (1,)un(,iI - high court may hy its own rules 
judges or provide as it. thinks fit for the exercise, hy one or more judges, 
ST or h y division courts const if tiled h.v t wo or more judges of the 
t,our ^> original and appellate jurisdiction vested 

io4, m! in the court, 

1 I.j, ] r ^ % 

( 2 ) Tlw ‘ddef justice of each high court determines what, 
judge in each ease is to sit alone, and what judges of the 
court, whether with or without the chief justice, are to 
constitute the several division courts. 

Governor- 1 ®^=* W i n ) 1 he Governor-General in Council may hy 

Sndlti? ° r<1W tranHfw any <,witor y or I'lacc from the jurisdiction of 
•alterlocal 011( ' *•>« jurisdiction of any other of the high courts, and 

juri«die- a ’d'horizo any high court to exercise all or any portion of its 
high <>£ jurisdiction in any part of British India not included within 

tll ° lmUtH f ° r <Iu ' ( ' <)Uli ' was established (ft), and 

Vi<d;.\f' ) also _ t0 oxuroise any such jurisdiction in respect, of (hristiau (c) 
is. hh. ,n subjects of His Majesty resident, in any part of India outside 
Brit/inli India (b). 

(2) Ibn (iovornor-fj<juoral in Umuteil most transmit to the 

Secretary of State an authentic copy of every order made 

under thin section. 
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( 3 ) His Majesty may signify, through the Secretary of 
in. Council, his disallowance of any such order, and such 

^jsallowance makes void and annuls the order as from the day 
which the governor-general makes known by proelama- 
^Oi\ or by signification to his council that he has received 
^tifica-fcion of the disallowance, but no act done by any high 
before such notification is invalid by reason only of such 
^jjsallowance. 

( 4 ) N"othing in this section affects any power of the Governor- 
general in Council in legislative meetings. 

(«) As to the object and construction of this section, see Minutes by 

H. S. Maine, No. 45. 

(&) For orders made under this provision, see Notifications, Nos. 178, 
of September 23, 1874 ; Mayne, Criminal Law of India , p. 258. 

would seem that s. 3 of the Act of 1865 (reproduced by this provision) 
empowered the governor-general to make an order transferring 
0^c*-y territory from the jurisdiction of one court to the jurisdiction of 

other, and that the second branch of the section was only to enable 
.fcjxe governor-general to authorize the court to which such transfer was 
jpotf^de to exercise jurisdiction. If this is so, the Governor-General in 
Council could not either by order or legislation extend the local and 
^personal jurisdiction of the high court at Allahabad over the province 
of Oudh., or authorize two of the judges of the high court to sit at 
X^xacknow to try cases arising in Oudh, or empower the Chief Com- 
^xtissioner of Oudh to transmit cases from Oudh for trial at Allahabad 
Tb y judges of the high court there. 

(c) 6 The comprehensive term “ Christian 55 was doubtless used 
Tbocause it might be convenient to give a particular high court matri- 
xraonial and testamentary jurisdiction over all Christian subjects/ 
JVlxnutes by Sir H. S. Maine, Nos. 44,45. 

(d) i.e, in Native States. See s. 124. 

105.- (1) Subject to any law made by the Governor- 

GJ-eneral in Council (a), the governor-general and each of the 
governors of Madras and Bombay, and each of the ordinary and 
extraordinary members of their respective councils, is not— 

(a) snbject to the original jurisdiction of any high court 
by reason of anything counselled, ordered, or done by any 
of tbem, in his public capacity only ; nor 

( b) liable to be arrested or imprisoned in any suit or pro¬ 
ceeding in any high court acting in the exercise of its 
original jurisdiction; nor 


Exemp¬ 
tion from 
jurisdic¬ 
tion of 
high 
court in 
public 
capacity. 
[13 Geo. 
Ill, c. 63, 
ss. 15, 17. 
21 Geo. 
Ill, c. 70, 

S. I. 

37 Geo. 
Ill, 0.142, 
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( 3 ) Majesty may signify, through the Secretary of 

State *** Council, his disallowance of any such order, and such 
disallowance makes void and annuls the order as from the day 
on the governor-general makes known by proclama¬ 

tion ox* by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance. 

( 4 ) Nothing in this section affects any power of the Governor- 
G eneraj in Council in legislative meetings. 

(a) -A.® to the object and construction of this section, see Minutes by 
Sir H". S~ IVIainc, No. 45. 

(?>) JPox' orders made under this provision, see Notifications, Nos. 178, 
180, %Sx , of September 23, 1874 ; Mayne, Criminal Law of India , p. 258. 
It wonlcL seem that s. 3 of the Act of 1865 (reproduced by this provision) 
only empowered the governor-general to make an order transferring 
any tomitory from the jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section was only to enable 
the governor-general to authorize the court to which such transfer was 
made to exercise jurisdiction. If this is so, the Governor-General in 
Council could not either by order or legislation extend the local and 
personal jurisdiction of the high court at Allahabad over the province 
of Oxxdh, or authorize two of the judges of the high court to sit at 
Lucknow to try cases arising in Oudh, or empower the Chief Com¬ 
missioner of Oudh to transmit cases from Oudh for trial at Allahabad 
by judges of the high court there. 

(c) c Tire comprehensive term “ Christian 55 was doubtless used 
because it might be convenient to give a particular high court matri¬ 
monial and testamentary jurisdiction over all Christian subjects. 5 
Minutes Tby Sir H. S. Maine, Nos. 44,45. 

(d) i.e. in Native States. Sees. 124. 


105. -(x) Subject to any law made by the Governor- Exemp- 

General in Council (a), the governor-general and each of the jurisdlc^ 
governors of Madras and Bombay, and each of the ordinary and 
extraordinary members of their respective councils, is not — court in 
(a) sxxTbject to the original jurisdiction of any high court capacity. 
Tby reason of anything counselled, ordered, or done by any 
of them, in his public capacity only ; nor ss. 15^7* 

(&) liable to be arrested or imprisoned in any suit or pro- III, c. 70, 
ceeding in any high court acting in the exercise of its ^Geo. 
original jurisdiction ; nor C * I42; 
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(e) subject to the original criminal jurisdiction of any high 
court in respect, of any misdemeanour at common law, or 
under any Act of Parliament, or in respect of any act, which 
if done in England would have been a misdemeanour. 

(2) The exemption under this section from liability <0 arrest 
and imprisonment extends also <0 the chief just ices and other 
judges of tlie severe,I high courts. 

.('*) Tl ! 1 ’ cH'Wtmcals reproduced by thin section apply only <„ n, 0 
original jurisdiction of the high courts, and arc not excepted from (ho 
legislative power of the governor,general's council by f. yj ct 
e. 67, n. 22. The exemptions from jurisdiction granted by ("ico. MI 
e. 70, and reproduced m tins section, won' granted in consequence of 
the proceedings in the Mossijunih ease. Nee above, p. q 1 • Mavne 
< rmnvtl Law nj Imlrt, p. 301 • and Munyir v. .SVeiWo-y „/ Atat, 
Mm, I. b. R. .>; Bom. 1 So. 1 

Shy . 1 ® 6 * 10 1U1 - V lftW " mU> lh <' <tovmmr.<,Wal 

governor- ju Council, tlio order in writing of the (lovernor-Oeneral in 
fuSl- (!ounciI fw ftiiy act is in any proceeding, civil ,«■ criminal, in 
aSy 5 '! ny higI ‘ ° 0Urt ,K ' Uug hl tlm nf original juris- 

oSn (ICt ' 0U ’ a fuU iUBtUk!ttti<m (,f Ul< ' «**• except ho far as the act 
India. extends to any [European | British subject off I j H Majesty („) ; 

in, e.°7o, but uot,un 8 *' n tUiH neetion exempt.s Urn governor-general, or 
as. 2, 3 . 4 .j any member of his council, or any person acting under their 
orders, from any proceedings in respect of any such act before 
any competent court in England. 

(a) The expression in the Act of 1780 is ‘ British subjects,’ which 
of course must, ho construed in the narrower sense. As to the eireum- 

Miir C Vv- f 7 r ,h th,H aroH,s H,M> *lx.ve, pp. q.| foil., and 

Mills Bntwh India, iv. 373-375 ; Dowell’,. /,,,» 

Nimr,m;r and Impey, ii. ,8y. As to the limitations formerly imposed 

Bridsh '"‘“"F (; ° Vm,m<,n(s m denling with ‘European 

•British subjects, see In rv. Amen Khan, 0 It. h. R. and the notes 

on hh. >3 and 70 of this Digest. The enactments reproduced by this 
They arc aimr N^n U> -‘T- (kv, ‘ nmum, ' M of Madras and Bombay. 

o ir o ’ t. ° " " K hiKh <,0UHK hy Um <>l«'rafion 

Ot 30 Mo Geo. MI, „ 70, H. 3 ; 4 (i«,o. IV, e. 71, s. 7 • and 24 & Viet 

%hturt»‘: .. . . *** 

SSST „ 107 -- (I ) W to inly law ,n„,l„ , )y 

SX. T * 1 1,1 tWil ’ if l ”™" 1 '» non,plum in 

• writ,,* and on <».],, to <i„. ,, Wl , rf ( , alt . |ltto of 
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historical introduction 


Tl,, ***<*« ** tlio government „ , le Bengal 

Presidency end oslnl.lished tire Supreme Court at Calcutta 
Tire Act oi i 7 8 4 (e 4 Geo. Ill, st „, 3 , c , 2J) the 

Board of Control. 

Tho Charter Act of x 793 (33 Geo. Ill, c . 52) made no material 
change in the constitution of the Indian Government, but 

happened to be contemporaneous with the permanent settle- 
meat of Bengal. 

The Charter Act of 1813 (53 Geo. Ill, c . 155) threw open the 
trade to India, whilst reserving to the Company the monopoly 
of the China trade. 

The Charter Act of 1833 (3 & 4 Will. IV, c. 85) terminated 
altogether tho trading functions of the Company. 

Tho Charter Act of 1853 (16 & x 7 Viet. c. 95) took away 
from the Court of Directors the patronage of posts in their 
service, and threw open the covenanted civil service to general 
competition. 

The third period wan ushered in by the Government of Land- 
India Act, 1858 (ar & 22 Viet. c. 106), which declared that of 
India wan to be governed by and in the name of Her Majesty, period. 
The change wan announced in India by the Queen’s Procla¬ 
mation of November 1, 1858. The legislative councils and 
the high courts wore established on their present basis by two 
Acts of 1861 (24 & 25 Viet. ec. 67, 104). Since that date 
Parliamentary legislation for India has been confined to matters 
of detail. The East India Company was not formally dis¬ 
solved until 1874. 

I he first charter of the East India Company was granted Charter of 
on December jr, 1O00, The circumstances in which the Elizabetl) * 
grant of this charter arose have been well described by Sir A. 

Lyall The customary trade r.outes from Europe to the 
East had been closed by the Turkish Sultan. Another route 
had been opened by the discovery of the Cape of Good Hope. 

Thus the trade with the East had been transferred from the 
cities and states on the Mediterranean to the states on the 
1 British Dominion in India. 
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oppression or injury alleged to have been caused by any order by g0 ver- 
of the governor-general, or any member of his council, raTofnt 
and gives security to the satisfaction of the high court to “ uaciL 
prosecuto his complaint by indictment, information, or III, ^70, 
action before a competent court in the United Kingdom SS ' S ’ 6 ' ] 
within two years from the making of the same or from the 
return into the United Kingdom of the person or persons 
complained against, he is entitled to have a true copy of any 
order of which he complains produced before the high court, 
and authenticated by the court, and he and the persons 
against whom ho complains may examine witnesses on the 
matter of the complaint. 

(2) JDho high court must, if necessary, compel the atten¬ 
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civil proceedings. 

(3) Sections forty to forty-five of the East India Company 13 Geo. 
Act, 1772, apply in the case of proceedings under this section ***’ °* 
as in the ease of the proceedings referred to in those sections. 

(a) The provision reproduced by this section has remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
eonld bo repealed by Indian legislation. It does not apply to the 
Madras High Court, Re Wallace, I. L. R. 8 Mad. 24. 

The sections referred to in sub-section (3) give jurisdiction to the 
Court, of King’s Bench, now the High Court, and provide for the 
taking of evidence in India, and its admissibility in England. 


Law to be administered . 

108 * Subject to any law made by the Governor-General in Law to be 

Council, the high courts, in the exercise of their original tered in 

jurisdiction, shall, in matters of inheritance and succession to 

lands, rents, and goods,’ and in matters of contract and anc © 

succes- 

dealing between party and party, when both parties are sub- sion. 
jeet to the same personal law or custom having the force of jf j ^°* 
law, decide according to that personal law or custom, and 7 ° J Q e * 7 ‘ 
when the parties are subject to different personal laws or HI, c. 

142 g I 3 1 

custom having the force of law, decide according to the law ’ 
or custom to which the defendant is subject. 
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This section reproduces (lie ennefmenis marginally note<l •<„ f llr ftH 
they appear to represent existing law. The qualifying words at ( | u , 
beginning of the clause represent existing law. the eiuietuients margin 
ally noted being, under ,\| & .15 Viet. e.07. s. enpal.le of lieinij nlteLi 
by Indian legislation. M “ 4 

In Warren Hastings’ celebrated plan for the administration of 
justice, proposed and adopted in 1 when the East India. Company 
first took upon themselves the entire management of their territories 
in India, the twenty-third rule specially reserved their own laws to the 
natives, and provided that. ’ Moulnvios or Brahmins ’ should respectively 
attend the courts to expound the law and assist in passing the decree 
Subsequently, when the governor general and council were invested 
by Parliament with the power of making regulations, the provisions 
and exact words of Warren Hastings’ twenty third rule were intro- 
duced into the first, regulation enacted hy the Bengal Government 
for the administration of justice. This regulation was passed on 
April 17, 1780, 

By section .>7 of (Ids regulation it was enacted * that in all suits 
regarding inheritance, marriage, and caste, and other religious usages 
or institutions, the laws of the Koran with mi,met to Mahomedaus 
and those of the Sinister with respect to (lentous, shall be invariably 
adhered to. 1 his section was reomaeled in the following year, i„ the 
revised Code, with the mldiliou of the word ’succession.’ * jwtiun 
of the Act of r 7 «> constitutes the first express recognition of Warren 
Hastings’ rule ,n the English Statute haw. Enactments to the same 
effect have since been introduced into numerous subsequent, English 
statutes and Indian Aels, see, for example, 17 (leo III <* t 1 > s 1 - ■ 
Bombay Emulation IV of H . .•(,: Act IV of ,«; v ,V UPunjaM 
as amended by Act XII of 1878 ; Ael III of t.S;,g a. m (Madras) : Art 
LLL/’o', 5 ^"Vinces); Act XVIII of t«;■(., s. j (thulh) ■ 

Act XT 1 f «« 7 ’ H ' 3 n (H0nKa1 ' Nor,,l - UVN( '’'’» Brovineea, and Assam); 
Act XI of l«8y, s. ,|. (Lower Burma.). Nee also clauses tt> utld go of the 

G f 1 vi t0r ivr f | :l8f>S ° f thl ' lk ' I>gal HiKh ( ’ mlrt - thl ‘ '’orreaponding elauses 
of the Madras and Bombay Cluvrlers, and elauses M anil t, of the 
Charter of the North-YVoHtern Provineen Hi^h Court. 

The effect of 21 Geo. HI, e. 70, s. ,7, h, explained in Harlem v 
w Wnf T ’ !' L H ' 6 <!Hl - 7g| (HTli-ation for .lower hy the 

I L R « ’ mUl ' hUJnl 3Mini lkm! V ’ 1 >»■<"+'• »«'l' tt'imkh, 

* Jl1 * $<• +> (whore it wan held that then* wan no (mention of 
succession or inheritance). qu<Htmn 01 

statute Act, or regulation not. thereby expressly reneale.l This 
saving has been held to include the enactment reproduced by this 

toTOi 7 LTno r t clL'l ° f an '- "' ilhia (I *« presidency 

of the party amnT UK% * to 1)0 r <'K l *hited by the personal law 

law lirLi th I UH ; i paradoxu-nny enough, certain rules of Hindu 

where they miffht b' Y"' f,K>lmK 111 1,10 1,w1 ' l»‘'’t of British India 
tlWy nUght luiw , ’<‘™ “•'‘Peeled to survive. See A’,Ain (Mr 
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Bannerjee v. Romesh, Ohunder Glum, I. L. R. i 4 Cal. 781, where it, was 
lielcl that the custom of damdnpat (Law Qv.arte?'ly Review for 1896, 
p. 4 - 5 ) wUiS still in foi co in Calcutta. If, however, any native law or 
custom is already inconsistent with the terms of the Contract Act it 
would ho held to bo repealed. See 3 tadhuh Chunder Poranamah v. 
Rajcoomar Doss, 14 Beng. Law Rep. 76, p. 4. 

The leading case on the extent to which English law has been intro¬ 
duced into India is the Mayor of Lyons v. East, India Ctmpany (1836) 
reported 1 Moo. P. 0 . 176, and also, with useful explanatory and illus¬ 
trative matter, 3 State Trials, N. S. 647. The Judicial Committee in 
this case laid down the principle that the general introduction of 
English law into a conquered or ceded country does not draw with it 
such parts as arc manifestly inapplicable to the circumstances of the 
settlement, and decided in particular that tho English law incapaci¬ 
tating aliens from holding real property to their own use and trans¬ 
mitting it by devise or descent had never been expressly introduced 
into Bengal, and that, the Statute of Mortmain, 9 Goo. II, c. 36, did 
not apply to India. See also the famous judgement of Lord Rtowcll 
in The Indian Chief, (1800) 3 Rob. Adm. 12 at pp. 28, 29 (quoted 
below, p. 354); Freeman v. FairKe, (1828) 1 Moo. Ind. App. 304, 

2 State Trials, N. S. 1000; Advoeate-Gmeral. of Bengal v. Ranee. Sur- 
nomoye. Dossee, (1863) 2 Moo. P. 0.. N. S. 22 (law as to forfeiture for 
suicide); and Ram Ooomar Ooondoo v. Ghunder Canto Mookerfec, 

(1876) L. R. 2 App. Oas. 186 (law as to maintenance and champerty). 

And as to the ofloot of successive charters in introducing English law 
into India, see above, p. 34 ; Morloy’s Digest, Introduction, pp. xi, 
xxiii; and Mr. Whitley Stokes’ preface to tho first edition of the older 
statutes relating to India (reprinted in the edition of 1881). 

Atlvom.U-Qene.ral. 

109 .— (1) Hits Majesty may, by warrant under his Royal Appoint- 
Sign Manual, appoint an advocate-general for each of the “owL^of 
provinces of Bengal, Madras, and Bombay (a). gonwaf 0 ' 

(2) The advocate-general for each of those provinces may 
take on behalf of His Majesty such proceedings as may be s - “ *■ 
taken by His Majesty’s Attorney-General in England (6). Viet. c 7 

(a) Tho advocate-general for Bengal is a law officer of the Govern- 106 ’ S ' ^ 
mont of India. 

(&) See Secretary of State for India v. Bombay Landing and Shipping 
Company, 5 Bom. II. G. R. 0 . C. J., 42, and Act X of 1873, ss. T44, 146. 














2 5 2 


GOVERNMENT OK INDIA 


[CH. 


PART X. 

EcOtilSHrASTlOAli EhI'ABIoIHHMKNT, 

Jurisdie- 110 .-— (*) The bishops of Calcutta, Madras, and Bombay (a) 
Indian ^ UWi) ant * ma, y remise Hueh ecclesiastical jurisdiction and 
(in* episcopal functions as His Majesty may, by letters patent, 
III, «. 155, direct for the administering holy ceremonies, and for the 
3V4 VViTh Huperintendenee and good government of the ministers of the 
P* Church of England within their respective dioceses. 

BB# 

{ H* 1 (2) The Bishop of Calcutta is t he metropolitan bishop in 

India, subject nevertheless to the general superintendence and 
revision of the Archbishop of Canterbury. 

(3) Each of the bishops of Madras and Bombay is subject 
to the Bishop of Calcutta as such metropolitan, and must at 
the time of his appointment to his bishopric or at the time of 
his consecration as bishop take an oath of obedience to the 
Bishop of Calcutta in stirh manner as His Majesty by letters 
patent may be pleased to direct [h). 

(4) His Majesty may, by letters patent, vary the limits of 
the dioceses of Calcutta, Madras, and Bombay. 

[3; & 38 ( 5 ) Nothing in tins Digest or in any such Udders patent 

Jiot.o. 77, m A f oremi) ^| pvavimtH any person who is or has been bishop of 
any diocese in India from performing episcopal functions, not 
extending to the exercise of jurisdiction, in any diocese or 
reputed diocese at the request* of the bishop thereof. 

(c) The* bishops of Laical (a, .Madras, and Bombay urn Urn only 
Indian bishops who iuv referred to in l ho Ads relating to India. Bishops 
have also been appointed, under letters patent or otherwise, for Choi a 
Nagpore, Lahore, Lucknow. Rangoon. Tinnevelly, and Travaneore. 

(6) Ah to these oaths, see aS & 20 VicL e. 122, and 31 & 34 Viet, 
e, 72, H, i.j. Under 37 & 3S Viet. <\ 77, s. 12, the archbishops of 
Canterbury or York may, in consecrating any person to the office of 
bishop for the purpose of exercising episcopal functions elsewhere than 
in England, dispense with the oath of due obedience to list archbishop. 

Power to 111 .™" (1) The Bishop of Calcutta may admit into the holy 
holy^ t0 or ^ eim deacon or priest any person whom lie, on examina- 
ordors, tion, deems duly qualified specially for the purpose of taking 
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on himself 1 - 1 10 cure of souls, or officiating in any spiritual[4Geo.IV, 
capacity within the limits of the diocese of Calcutta, and °* 71 ’ s * 6 
residing therein. 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 
signed by the person seeking ordination, is a sufficient title 
with a view to his ordination. 

(3) 11 must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 
is not required to take the oaths and make the subscriptions 
which persons ordained in England are required to take and 
make (a), 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the letters patent enabling the 
Bishop of Calcutta to perform all the functions peculiar and appropriate 
to the oflioo of bishop within the diocese of Calcutta. 

112 * If any person under the degree of bishop is appointed Consecra- 
^ x . tion of 

to the bishopric of Calcutta, Madras, or Bombay, being at the person 

time of his appointment resident in India, the Archbishop of jndfa ap- H 

Canterbury, if bo required to do by His Majesty by letters 

patent, may issue a commission under his hand and seal, [3 & 4 ^ 

directed to the two remaining bishops, authorizing and c> s / 

charging them to perform all requisite ceremonies for the "*3 

consecration of the person so to be appointed. 

113 _(1) There may be paid to the bishops and arch- 
deacons of Calcutta, Madras, and Bombay, out of the revenues ances of 
of India, such salaries (a), commencing from the time at which an j a ^]j_ 
they take upon themselves the execution of their office, and deacons, 
such [pensions ( b ) and] allowances as may be fixed by the in^c. 155, 
Secretary of State in Council, but any power of alteration ® s Geo. IV, 
under this enactment shall not be exercised so as to impose 
any additional charge on the revenues of India. 3 & 4 
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Will. IV, 

C. 1S5, HH, 
90, <)6, 97, 
98, 100, 
101. 

5 & 6 
Viofc. 0. 

I t 9, HH. 

3, 4* 

43 Viet. c. 
3 > HH. 2 , 3 . 1 


(a) TI lore are to be paid out of the revenueB of India the 

expenses of visitations of the said I>Ih1ioj)h, and of t ho providing 
a suitable house for the residence of the .Bishop of Calcutta (c), 
but no greater sum may be issued on account of those expenses 
than is allowed by the Secretary of State in Council. 

(a) As to the existing salaries, see note on s. 80. 

_ W This statement of t he law is not, strictly accurate. Pensions, as 
distinguished from allowances, appear to he still paid under 4 Geo. '|V 
e. 71, b. 3, 0 Geo. IV, e. 85, s. 15, and 3 & 4 Will. IV. e. 85, s. </», ami not 
under43 Viet. e. 3, s. 3. .But, it seems lmrdly worth while to reproduce 
here the spedlie. provisions about bishops' pensions, 

(e) The statutory obligation to provide a house for the Bishop of 
Calcutta is exhausted, but it may have boon construed us including an 
obligation to maintain his bouse. 


Furlough 114. His Majesty may make sueh rules as to tins leave of 
l.M&.G a ^ Ht,nC( ' °f Hie several Indian bishops on furlough or medical 
Viet.e'.oj.j certificate as seem to His Majesty expedient. 

Establish- 115. ~~(i) Two of the chaplains appointed in each of the 
ehajilains lE^idoneios of Bengal, Madras, and Bombay must, always Iks 
of He "™ h lu ‘ n 'stcrs <>f the Church of Scotland, and are entitled to have 
laud. from the revenues of India such salary as is from time to time 
Will.'lV, dotted to the military chaplains in the several presidencies. 
uu S j H ' 0) Ill iniHt-orn so appointed chaplains must he ordained 
and inducted by the presbytery of Edinburgh according to the 
forms and solemnities used in the Church of Scotland, and are 
subject to the spiritual and ecclesiastical jurisdiction in all 
things of the presbytery of Edinburgh, whose judgements are 
subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and JLweeddale and to the General Assembly of 
the Church of Scotland. 


Having us 116. .Nothing in this Digest prevents the Covernor-UoneraJ 
w SiuIh” in Council from granting, with the nanetion of the Secretary 
in Council, to any Hoot, persuasion, or community of 
WUi/lV, Christians, not being of the Church of Kngland or Church of 
io2.’] Scotland, huc.1i buuih of money ns may he expedient for the 
purpose of instruction or for the maintenance of places of 
worship. 
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PART XI. 

Offences, Penalties, and Pkoceduke. 

117. if any person lidding office under the Crown in India Certain 
does any of the following things ; that is to say,— mitae- b ° 

(x) If he oppresses any of His Majesty’s subjects (a) within 
liis jurisdiction or in the exercise of his authority : aiott - 

J [10 Goo. 

(2) If (except in case of necessity, the burden of proving m > «• 47. 
which shall be on him) ho wilfully disobeys or wilfully Wilful di»- 
omits, forbears, or neglects to execute any orders or [4 “g“o.° U ’ 

« instructions of the Secretary of State : &£ «■ 5 2 > 

s. 65. 

(J) K 1)0 is guilty of any wilful breach of the trust and 3 * 4 

duty of his office and employment: c.B;,s.8o’.] 

(4) If, being the governor-general, or a governor, or a duty. 

member of the council of the governor-general or of a m,^52, 

governor, or being a person employed or concerned in the 

collection of revenue or the administration of justice, he Will. IV, 

is concerned in or has any dealings or transactions by Trading!’'* 

way of traffic or trade in any part of India (6) [otherwise xii,^?%, 

than as a shareholder in any joint-stock company »“■ If 

trading corporation]; Will. IV, 

0.85,8.76.] 

(5) if lie accepts or receiver for his own use, in the discharge Receiving 
of his office, any gift, gratuity, or reward, pecuniary or Geo!’ 
otherwise [except in accordance with rules made by the IIJ ’’ c ‘ 635 
Secretary of State as to the receipt of presents], and - 5 -^ 
except in the case of foes paid to barristers, physicians, III, o.°s2, 
surgeons, and chaplains in the way of their respective 64 ' 

professions; W 111 " 

, * 0.85,8.76.] 

he is guilty of a misdemeanour. 

If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, the court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 
the person who gave it, and that the whole or any part of any 
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fino imposed on the, o(Vendor he paid or given Vo the prosecutor 
or informer, an (>he court may direct (r). 

(«) The expression 'Urn Majesty's subjects’ in f,h« Act of 1770 
(ro Geo. Ill, e. 47, s. ) was used id. a tinn* when if was very doubtful 
how far I he sovereignty of I he British Crown extended over natives of 
India, at all events outside the presidency towns, and was possibly 
intended to be used in the narrower sense formerly attributed to tho 
expression ' British subjects.' Bit note {<•) on s. 0;'above. 

(/>) The expression in (he Act of 1704 (44 Geo, III, e. 52, s. 147) i B 
' within any of flic provinces of India or other parts.’ 

(ij This section reproduces with as much exactness as seems praotio- 
able (be several enactments noted in the margin. In many eases 
enactments dealing with the same oil'enee use different language, and 
apply to different classes of persons. The provisions reproduced 'from 
.1 & 4, Will. IV, e. Sy cannot he altered hv Indian legislation. Neo >1 
& 25 Viot. e. 07, s. g,\ ’ " ,| 

1 he words olhenvise than as a shareholder in any joint-stock 
company or trading corporation,’ and * except in accordance with rules 
mado by the Secretary ol State as to the receipt of presents,’ do not 
occur m the enactments reproduced, hut represent the. limitations 
placed in practice on the extremely general language of the eimetmenls. 

Similar prohibitions ol trading or lending money are contained in 
enactments of the Indian legislatures. See. e. g,," Ad XV of 1X48 
(trailing by officers of chartered courts); Ad 11 of 1874, H . 111 (by 
administrator general); Ads VII of 1878, s. 74. and XIX of iHSj, 
s. 78 (by Forest officers); Ads V of t.Soi, a. in, XXIV iff 185.,, s. it ,; 
Bombay Act VII of 1807, H . it (by police officers); Ads xi of 187(1, 
s. ,j.j, and V of iX/o, s. 8 (by officers of presidency banks); Act XV 1 LI, 
of 1881, s. 155 ; Bombay Act V of 18;,,, s. 41 ;* Madras Regulation 1 
ol 1804, h, 40 ; Madras Regulation II of 1804. .1, 04 ; Bengal Regulation 
11 of 1708, s. i8 (by revenue officers); Bengal Regulation XXXV.UI 
^ H * * (louiiH by civil HcrvaiiiH), 

As to tin, rules prohibiting (lie receipt, of presents by governors of 
and servants of the Grown in British (Monies, see Todd, Parliamen¬ 
t-try (Urmmrnl in the lirithh < Munir*, p. 153 (second edition). 

’t 1 ) ^ ll B,y British subject, without the previous 
consent in writing of Die Secretary of State in Council or of 
!, tii« Govemor-Uoneral in Council or of a local Covernment, 
by lumself or another 

(«) lends any money or other valuable thing to any native 
prince in India ; or 

(b) is concerned in lending money to, or raising or procuring 
money lor, any such native prince, or becomes security 
l'or the repayment of any such money ; or 
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(c) lends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince ; or 

(d) takes, holds, or is concerned in any bond, note, or other 
security granted by any such native prince for the repay¬ 
ment of any loan or money hereinbefore referred to, 

he is guilty of a misdemeanour. 

(2) Every bond, note, or security for money, of what kind 
or nature soever, taken, held, or enjoyed, either directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void ( a ). 

(a) The enactment reproduced by this section was passed in 1797 to 
stop the scandals caused by the lending of money by European adven¬ 
turers to native princes on exorbitant terms. See above, p. 7r. The 
expression c British subject, 2 3 * 5 * * * * * as used in the Act of 1797, would doubtless 
be construed in its narrower sense, as not including natives of India. 

119. —(1) If any person holding office under the Crown in Prosecu- 
India commits any offence referred to in this Digest, or any offences in 
other crime or offence, the offence may, without prejudice to 1 

any other jurisdiction, be inquired of, heard, tried, and deter- III, c. 
mined before His Majesty’s High Court of Justice, and be t^Geo. 

dealt with as if committed in the county of Middlesex. I 11 :' 635 

»* 39* 

(2) Every British subject is amenable to all courts of siGeo-IH, 

... c. 70, s. 7.] 

justice in Great Britain of competent jurisdiction to try 
offences committed in India for any offence committed within 
India and outside British India as if the offence had been com¬ 
mitted within British India. 

(3) Every prosecution in respect of any offence referred to 

in this section must be commenced within five years after 

the commission of the offence, or after the arrival in the 

United Kingdom of the person who committed the offence, 

whichever is later (a). 

(a) This section is merely an imperfect attempt to reproduce several 

enactments of the eighteenth century which are still unrepealed, and 

which, though obsolete as respects procedure, may still be of impor¬ 

tance with respect to jurisdiction. Section 67 of 33 Geo. Ill, c. 52, has 
been repealed as to Indian courts by Act XI of 1872, but is still unre¬ 
pealed as to courts in the United Kingdom. 


ILBERT 


s 
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Tho limitation under n Men. 111 , 0, ;n, s. ; (which applim only to 
proceedings against the governurgeneral or a inomhor of his council), m 
livt' years after commission of offence or arrowt In England, The limi¬ 
tation under ^ Cco. Ill, 0. <«\ 8. 141, in six yearn after commission of 
offence. Thorn is a three yearn* limitation under Deo, III e, 52 
a. Uu\ whieh is repealed nr to British India by Aet IX of But 

all these limitations are now affected by the Public Authorities Protec¬ 
tion Aet, 1K0J (50 X* $? Viet, e. ot). 

The enactments reproduced run an follows : 

Mf any person whatsoever employed by or in the* service of tho 
ward united Company, in any eivil or military station, otlioe, or capacity 
whatsoever in the East Indies. or deriving or churning any power, 
authority, or jurisdiction by or from the said united Company, shall, 
niter the passing of this Aet. be guilty of oppressing any of Ilia Majesty's 
subjects beyond tho seas within their respective jurisdictions, or in 
t ho exorcise of any such station, otliee. employment, power, or authority 
derived or elaimed by. Irom, or under the said united Company, or shall 
hr guilty of any other erime or otTeuee, such oppressions, crimes, and 
offences shall and may he inquired of. heard, and determined in His 
Majesty's Court of KingV Bench in England ; and such punishments 
Hhall ht' inflicted on nueh offenders hh are usually inilieted for offences of 
tlu» like nature eommitted in that part of Croat Britain on lied England ; 
and * , . the same and all other offences eommitted against this Act' 
may bo alleged to be eommitted, anti may be laid, inquired of, and 
tried in the county of Middlesex * (n» Coo. Ill, <*, j % .j). 

’ • * * ,r n ».Y Kovemtji^genernl, president, or governor or council of 
any of tin* said Company's principal or other settlements in India, or 
tin* child justice* or any ot the judges of the said Supreme Court of 
Judicature to he by the said new ehurtrr established, or of any other 
court in any of the said united Company's settlements, or any other 
poison 01 persona who now are, or heretoloiv have been, employed by 
or in the service of tho said united Company in any eivil or military 
station, otliee, or capacity, or who have or claim, or heretofore have had 
oi claimed, any power or authority or jurisdietion by or from the said 
united Company,, or any ot His Majesty's subjects residing in India, 
shall commit, any oiTenee against this Aet, or ahull have been or shall 
lie guilty ot any crime, misdemeanour, or oiTenee committed against 
any of His Majesty’Vi subjects, or any of the inhabitants of India, within 
then respect i \ c jurisdiet ions, all such crimes, offences, and misde¬ 
meanours may be respectively inquired of, heard, tried, and determined 
in His Majesty's Court, of King’s Bench, and all such persons so offending 
and not having been before fried for the same oiTenee in India, shall on 
conviction, in any such euse as is not otherwise specially provided for 
by this Act, bo liable to such tine or corporal punishment as the said 
court shall think fit; anil, moreover, shall he liable at the discretion 
oi the said court, to he adjudged to he incapable of serving the said 
untli'd Company in any office, civil or military; and all and every 
such crimes, offences, and misdemeanours us aforesaid may bo alleged 
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Atlantic sea-hoard. Among these latter Portugal took 
the lead in developing the Indian trade, : ' ll< ™ ^ 

Alexander VI (Roderio Borgia) issued his Bull of May, I 49 m 
fvTdlg the whole undiscovered non-Christian world he ween 
Spain and Portugal, it was to Portugal that he 
But since 1580 Portugal had been subject to the Span.sh 
Crown Holland was at war with Spain, and was endeavouring 
to wrest from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal. During the closing 
years of the sixteenth century, associations of Dutch merelmn s . 
had fitted out two great expeditions to Java by the Cape 
(X595-96, and 1598-99). and were shortly (1602) to be com¬ 
bined into the powerful Dutch East India Company P o- 
testant England was the political ally of Holland, but he 
commercial rival, and English merchants were not prepaiod t< 
see the Indian trade pass wholly into her hands. It was m 
these circumstances that on. September 24, * 599 ’ u _ m< 1 
chants of London held a meeting at Founder’s Hall, under the 
Lord Mayor, and resolved to form an association for the pur¬ 
pose of establishing direct trade with India. But negotiations 
for peace were then in progress at Boulogne, and Queen 
Elizabeth was unwilling to take a step which would give um¬ 
brage to Spain. Hence she delayed for fifteen months to 
grant the charter for which the London merchants had peti¬ 
tioned The charter incorporated George, Earl of Cumber- 
land, and 215 knights, aldermen, and burgesses, by the name 
of the ‘ Governor and Company of Merchants of London 
trading with the East Indies.’ The Company were to elect 
annually one governor and twenty-four committees, who 
were to have the direction of the Company’s voyages, the 
provision of shipping and merchandises, the sale of mer¬ 
chandises returned, and the managing of all other things 
belonging to the Company. Thomas Smith, Alderman of 
London, and Governor of the Levant Company, was to be 
the first governor. 

The Company might for fifteen years ‘ freely traffic, and use 
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!',? Geo.'nr, 3^ lired of ’ and tried in the eount > r 

to all courts of ^Tt’ ^ , b ®. an f are hereb 7 declared to be amenable 
jurisdiction to try" offices committed""* SS m’ ^ om ? etent 

riZ;7^r“' te " p *““’ os«i, i “s; 

U"™, ; >y «‘™ or « yo f , t „ m , fc „ or to h. 0, conmnttd E 

Sr poison ^ °" temt ° ries of nati ve prince or State, or against 

XJSK properties, or the persons or properties of any of 

dono or committed 60 ^ 1 Sa “ e manner as if the sam e had been 

the Urit;Jii f* t d w hm tbe territories directly subject to and under 
the Butish G overnment m India ’ (33 Geo. Ill, c. 52, s. 67). 

All penalties, forfeitures, seizures, causes of seizure, crimes mis- 

I i“X’ "“I t? ° ffen0eS ’ Whict SM1 arise « b * incurred^or 
torLu , Shal ? e Committed wst this Act, shall be sued for, 

CmiiTofIrTrn r f overed ’ and adjudged in any of His Majesty’s 
1» » r ter ' 0r in the Su P reme Court Of Judicature 

at I oit William m Bengal, or m one of the mayors’ courts at Madras or 

. ombay respectively, m manner following; that is to say, all such pe¬ 
cuniary penalties, and all forfeitures of ships, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
lull, suit or information, wherein no essoin, protection, wager of law 
or more than one imparlance, shall be granted or allowed; and all such 
seizures, whotlaer of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall be cognizable in such actions, 
suits, or prosecutions as shall bring into question or relate to the lawful¬ 
ness or regularity of any such seizure ; and all such offences as by this 
Act are not made punishable by pecuniary penalties or by any forfeiture 
of goods, but; by fine or imprisonment, or both, or are hereby created, 
without pro viding any particular punishment, shall be prosecuted by 
indictment or information as misdemeanours, for breach thereof, and 
shall bo punished by fine or imprisonment, or both, at the discretion 
of the court in which such prosecution shall, by virtue of this Act, be 
begun and canned on ; and if such prosecution for a misdemeanour 
shall bo in any of the said courts in the Bast Indies, and the person or 
persons prosecuted shall be there convicted, it shall be lawful for such 
court to order, as part or for the whole of the punishment, any such 
person or persons to be sent and conveyed to Great Britain ’ (33 Geo. Ill, 
c. 52, s. 140). 

‘ Whenever any action, bill, suit, information, or indictment shall 
bo brought or prosecuted in any of His Majesty’s Courts of Record at 
Westminster, for any offence against this Act, whether for a penalty, 

S 2 
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forfeiture, or misdemeanour, tin* offence shall hr laid or alleged (n h nvo 
boon committed in the city of London or county of .Middlesex, at the 
option of the informer or j>r oseeutor; and all net ions, bills, HU g H 
informations, and indictments for any offence or offences against this 
Act, whether tiled, brought, ooinmniml or prosecuted for a penalty 
or forfeiture, or for a- misdemeanour, in any of Ilia Majesty's (’ourf^ 
Record at West minuter, or in the said Supreme Gourt, or any such 
mayor's court as aforesaid, shall be brought and prosecuted within H j x 
yearn next after the offence a)mll he committed, and a ('apian shall 
issue in the first process, and in the ease of an offence hereby made 
punishable by any penalty or forfeiture, aueh capias shall specify the 
sum of the penalty or forfeiture sued for; and tho person or persons 
sued or prosecuted for such penalty shall, on such capias, give to the 
person or persons to whom such capias shall be directed, suflieient bail 
or security, by natural-born subjects or denizens, for appearing in the 
court out of which such capias shall issue* at the day or return of such 
writ, to answer such suit or prosecution, and shall liiunuse, at the time 
of such appearance, give sufficient bail or security, by such persons ns 
aforesaid, in the same court, to answer and pay all the forfeitures and 
penalties sued for, if he, she, or they ahull In' convicted of midi offence 
or offences, or to yield his, her, or their body or bodies to prison ; hut 
if the prosecution shall be tor any ollenee or offences against this Act 
punishable only hb a misdemeanour, then the person or persons against 
whom such capias shall issue, twang thereupon arrested, shall he im- 
prisonedandbailabh'a(‘('ording to law ns in other eases of misdemeanour* 
(33 (loo. Ill, e. .<p, «. 

' AU suits and prosecutions for anything dime under or by virtue 
of this Act shall be commenced within the space of three years after 
the cause of complaint- shall have arisen, or, being done in Great Britain, 
in the absence of any person beyond sea aggrieved thereby, then within 
the space of three years next after tlu? return iff imeh person to Great 
Britain 5 (33 (too. Ill, e. 52 , h. itu). 

Mtopir- 12 0.—(C T,u ' OovOTnor-Uimwttl in Council and the 

sons bus- Governors in Council of MtulmH ami Bombay remteetivelv 

pected of . , *■■■ 1 * 

dangerous iBsuo warrants for securing and detaining in custody any 

denwa. P ° n " P erHOn HUH P«dod of carrying on mediately or immediately any 
[33 Geo. illicit correspondence daugerouH <o t he peace or mifcl v of any 
ss. 45,46,] of RntiB.li India with any prince, rajah, zemindar, or 
other person having authority in India, or with the com¬ 
mander, governor, or president of any factory or settlement 
established in India by a European power, or any correspon¬ 
dence contrary to the rules and orders of the Secretary of Slate 
or of the Governor-General in Council or Governor in 
Council. 












in] DIGEST of STATUTORY ENACTMENTS 261 

(2) If on. examination taken on oath in writing of any 
credible witness before the Governor-General in Council or 
the Governor in Council there appear reasonable grounds 
fox the charge, the governor-general or governor may commit 
tlxe persons suspected or accused to safe custody, and must 
within a reasonable time, not exceeding five days, cause to be 
delivered to him a copy of the charge or accusation on which 
lie is committed. 

(3) The person charged may deliver his defence in writing, 
with a list of such witnesses as he may desire to be examined 
in support thereof. 

(4) The witnesses in support of the charge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down in writing. 

(5) If, notwithstanding the defence, there appear to the 
Go vernor-General in Council or Governor in Council reasonable 
grounds fox' the charge or accusation and for continuing the 
confinement, the person accused is to remain in custody until 
ho is brought to trial in India or sent to England for that 
purpose. 

(6) All such examinations and proceedings or attested copies 
thereof under the seal of the high court must be sent to the 
Secretary of State as soon as may be in order to their being 
px'oduced in evidence on the trial of the person accused in the 
© vent of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
be sent to England at the first convenient opportunity, unless 
he is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
will safely admit thereof. 

(8) The examinations and proceedings transmitted in pur¬ 
suance of this section are to he deemed and received as evidence 
in all courts of law, subject to any just exceptions as to the 
competency of the witnesses (a). 
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(a) The provisions of the Act of 1793* reproduced by this section* 
have never been repealed. But no record has been found of any case 
in which they have boon put into operation, and the cases which they 
were mainly designed to meet could probably bo dealt with under other 
enactments. Powers of arrest and imprisonment for political offences 
are given by Bengal Regulation Ill of 1818, Madras Regulation 11 of 
1819, Bombay Regulation NXV of iSj;, Act XXXIV of 1850 (the State 
Prisoners Act* 1850), and Act III of 1858 (the Htnte Prisoners Act, 
1858), Sec In the matter of Ameer Khatu o Bengal Raw Rep, 392. 
The Bombay Regulation was used in 1880 for the arrest- of Dhuloop 
Singh at Aden, and has since (in 180;*) been pul in force in connexion 
with seditious proceedings at Poona. 


PART NIL 
WlUWLJBMKNTAU 
Having 

121 .— (1) Nothing in thin Digest derogates from or inter¬ 
feres with tho rights vested in His Majesty, or the powers 
vested in the Koerotary of State in Gnui mil, in relation to the 
WUh IV. Covemment of British India, by any law in force at the 
’ passing of the Government of India Act, 1850. 

Viet c? ( 2 ) Nothing in this I Jigest affects tho power of Parliament 
(> 7 , »• S2-J to control the proceedings of the Governor-Genera] in Council 
or of any local Government, or to repeal or alter any law or 
regulation made by any authority in British India, or to 
legislate for British India and the inhabitants thereof (a). 

(a) Those savings, reproduced from the Aide of jand 1861, arc 
important an allowing that tlu* purlin men t ary enact inentH relating to 
India were never intended to he and cannot' he construed as a complete 
code of tho powers and rights exercisable 1 >y or with reference to the 
Government of India. 

Treaties, 122 . — (x) All treaties made by the East India Company 
arnUia-**’ aro > 80 f ar aa Ctoy are in force, binding on His Majesty (a). 
East India ^ ^ contracts made and liabilit ies incurred by the East 
bTi’sT' Iu<liil (lom r au y ma y> 8< > f,ir «-« they am still outstanding, be 
Viet. 0. enforced by and against the Secretary of State in Council. 
106,8.67.] («) A treaty, unless confirmed by legislation, cannot affect private 

rights of British subjects in times of peace. Walker v. Baird, (.1892] 
A. 0 . 492, 496. 


Having an 
to certain 
rights and 

POWOI'H. 

[3&4 
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123 . All orders, regulations, and directions lawfully made Orders of 
or given fey the Court of Directors of the East India Company, Co^rf 
or by tli© Commissioners for the Affairs of India, are, so far f?. 1 & 23 
as they a,re in force, to be deemed to be orders, regulations, 106^59.] 
and directions made by the Secretary of State under the 
Government of India Act, 1858. 


Definitions. 

124 . In this Digest the following expressions, unless the Defini- 
oontrary intention appears, have the meanings hereby respec- tlons ‘ 
lively assigned to them ; namely,— 

(1) Tlie expression 4 British India ’ means all territories 
and places within His Majesty’s dominions which are 
for the time being governed by His Majesty through 
tho Governor-General of India or through any governor 
or other officer subordinate to the Governor-General of 
India, ( a ). 

(2) The expression 4 India ’ means British India together 
wit! 1 any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover¬ 
nor- General of India, or through any governor or other 
officer subordinate to the Governor-General of India (a). 

(3) Tlie> expression 4 province 5 means any part of British 
India the executive government of which is administered 
by a Governor in Council, governor, lieutenant-governor, 
or chief commissioner (b). 

(4) Tho expression 4 local Government ’ means a Governor in 
Council, lieutenant-governor, or chief commissioner (c). 

(5) The expression 4 high court ’ means a court established 
for some part of British India by His Majesty’s letters 
patent (d). 

(6) Tho expression 4 Civil Service of India 5 means the 
service so designated in the rules now in force. 

(7) The expression 4 office ’ includes place and employment. 
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5* & S 3 The Interpretation Act , 1889, ap.pl iw to the eonHtruotion of 

(a) The definitions of " British India.' and 4 India' follow those 
adopted in the Interpretation Aet. lS8<> (5*! & 53 Viet. 0, (>3, h. 18), and 
in the Indian (General Clauses Act, 1897 (X of 1897, s. 3 (;*), (27))* 

British India, corresponds to the territories which wore in the Act of 
1858 described as ‘ the territories in the possession of or under the 
government of the. Mast India ( ompanv,’ and which were then held by 
the Company in trust for the Crown, 

Aden is part of .British India, and is included in the Bombay presi- 
deney, Hoe the Aden .Laws Regulation, 1891 (II of 1891), 

India, as distinguished from British India., includes also the terri¬ 
tories of Native States, which used to he deseribed in Aets of Parliament 
as 1 the dominions of the princes and {States of India in alliance with 
Her 'Majesty,' or in similar terms. Bee, e*g. .*4 St ,;‘5 Viet, e, (>7, s, 22 • 
j8 & 2 t) Viet, e. 15, s. 8 : 28 & 29 Viet, e, 17, s. 1 ; 53 & 54 Viet, c, 
s. 15. 

The expression 'suzerainty' is substituted by the Interpretation 
Act iur the older expression ‘ alliance,' as indicating more accurately 
the relation between the rulers of these States and the British Crown 
as the paramount authority throughout India. It is a term which is 
perhaps incapable of precise definition, but which is usefully employed 
to indicate (he political authority exercised by our State over another, 
and approximating more or leas closely to complete sovereignty. Hoc 
Holland's Junsprmlnirv, ed, 7, pp. 45, 347, and below, Chapter V. 

The territories of the Native States are not part of the dominions of 
the King, but their subjects are, for international purposes, in the 
same position as .British subjects, Cor instanee, under the Foreign 
Jurisdiction Act-, 1890 (53 & 54 Viet. e. 37, s. 15 ), where an order made 
in pursuance of the Act extends to persons enjoying His Majesty's 
protection, that expression is to be construed m including all subjects 
of the several princes and States in India. And it is possible that 
a subject of a Native' State, would not be held to be an ‘'alien * within 
the meaning of the Naturalization-A<‘t, 1870 (33 & 34 Viet. c. 14), so 
as to be capable of obtaining a certificate of naturalization under that 
Act. 

The expression k prince or chief’ seems wide enough to include the 
ruler or head-man, by whatever name culled, of any potty tribe or clan 
or group, however rudimentary may he its political organization. Rut 
of course political authority may he so widely distributed among 
head-men or elders, or members of the tribe or group, as to make the 
task of finding an individual or collective ‘ sovereign ’ very difficult. 
This difficulty is to some extent met by s. 2 of the Imperial Foreign 
Jurisdiction Act (53 & 54 Viet. e. 37). 

It has sometimes boon found difficult to determine whether a par¬ 
ticular territory ought to be treated as part of British India, or of India 
in the wider sense, and questions have arisen as to the status of such 
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territories as Kathiawar, Cooch Behar, and the tributary mahals of 
urissix. bee Empress v. Keshub Mahajun, (1882) I. L. R. 8 Cal. 985, 
^ . B%c fottramund, (1889) I* L. R. 16 Cal. 667. The position of 
ivauiiawar was carefully considered in two cases which came together 
n 1 , 9 ? 5 V^ore the Judicial Committee of the Privy Council, Hemchand 
JJevGhand v. Azam Sakarlal Chhotamlal and The Taluha of Kotda 
bmvjam v. The State of Gondal A. C. [1906] 212. Both these cases 
worc \ m efEect > appeals from decisions of British political agents 
exercising jurisdiction in Kathiawar. It was decided (1) that Kathia¬ 
war is not as a whole within the King’s dominions; (2) that the right 
of appeal to the King in Council from British courts exercising jurisdic¬ 
tion outside British dominions is not limited to British subjects; 
(3) that the question whether an appeal lies to the King in Council 
from the decision of a British political agent in Kathiawar depends on 
whether the jurisdiction exercised is pohtical or judicial in its 
character. In the two cases in question the jurisdiction was held to 
bo political, and the appeals were dismissed. 

India in the wider sense would not include French or Portuguese 
territory. 

Ihe expression £ British India,’ as defined above, includes the land 
down to low-water mark, and would ordinarily include the territorial 
waters of British India, though not the high seas beyond {R. v. Edmon - 
done 9 (1879) 7 Bom. Cr. Ca. 109). In 1871 the Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed within a marine league of the shore of British India (R. v 
Ktutya Mama, 8 Bom. Cr. Ca. 63). But this decision is now affected 
by the Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), 
as to which see the note on s. 101. 

For fiscal and protective purposes the Indian Legislature has made 
laws for Indian waters. See, e. g. the Transport of Salt Act, 1879 
(XVI of 1879), and the Obstructions in Fairways Act, 1881 (XVI of 
1881). 

The settlements of Prince of Wales’ Island, Singapore, and Malacca 
wore, in pursuance of the Straits Settlements Act, 1866 (29 & 30 Viet, 
c. 1x5, s. 1), removed from British India and placed under the Colonial 
Office. 

(b) 1 Province 3 is defined in the Indian General Clauses Act (X of 
1897, s. 3 (43)) as meaning the territories for the time being administered 
by any local Government. 

(e) Local Government ’ is defined in the Indian General Clauses 
Act (X of 1897, s. 3 (29)) as meaning c the person authorized by law 
to administer executive government in the part of British India in 
which the Act or regulation containing the expression operates,’ and as 
including a chief commissioner. 

There are at present thirteen local Governments in British India, 
namely, the Governor of Madras in Council; the Governor of Bombay in 
Council; the Lieutenant-Governor of Bengal; the Lieutenant-Governor 
of the United provinces of Agra and Oudh; the Lieutenant-Governor of 
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the Punjab; the Lieutonimt-Govemnr of Burma ; the Lieutenant- 
Governor of Pastern Bengal and Assam ; I ho (kief Gommissioner of 
tlios tVutral Provinces ; the Thief (Vmmissioner of British Baluchistan ; 
the Ohio!' Commissioner of A j mere ; the Thief Commissioner of Coorg ; 
the (-hiof Commissioner of the North-West Frontier Province ; and the 
Chief ('ommisHioner of th<> Andaman islands, ruder Act V of 18O8 
the powers of a local Government for certain purposes may bo delegated 
to the eommiHsioner in Sindh. 

(d) This definition only includes the ehnrtered high eourts at (Calcutta, 

Madras, Bombay, and Allahabad. The definition in tlie Indian General 
Clauses Act (X of l$o>\ s, 3 ) is wider, and includes the various 

judicial commissioners and the chief court of the Punjab. 

(e) In a Digest of this kind it seems convenient to adopt the same 
general rules of construction as are applied to veeent Acts of Parlia¬ 
ment. Tile application of the Interpretation Act makes the definitions 
of 4 .British India 1 and " India,’ strictly speaking, superfluous, hut they 
arc set out. on account of their importance. 


BCBPLBM MNTAL NOTES* 

1* () miss inns /row / %e*/. 

The following enactments have not- been reproduced in tins Digest, 
on tho ground of either never having come into operation, or having 
ceased through change of circumstances to In* in operation : 

The power given by 13 Geo. Ill, e, o g «, o, for the Governor-General 
in Council to suspend the Government, of Madras or Bombay in ease of 
disobedience. 

The express grant by 21 Geo. Ill, r. ;u, m, t;, of jurisdiction over all 
inhabitants of Galeutta, 

The saving In 21 Geo. III, e. /< >, s, t K, for tlie rights of fat hers of Hindu 
and Mahomedan families and rules of caste. 

The procedure under 24 Geo. Ill, sows. 2, 0. 25* ss, tm and 77, for 
constituting a special court, for the trial of Indian offenders. This 
machinery lias never been put into force. 

The provisions in 33 Geo. Ill, 0, 52, s. ,ff, as to the duty of focal 
Governments in the ease of conflict, between the orders of the Governor- 
General in Council ami the orders of the Directors of the Bast India 
Company. 

The provision in 33 Geo, III, e, 5»* H * 7 U » as to forfeiture of office after 
absence for five years. 

The requirement in 37 Geo* Ill, e. uj2 f to send to the Board for 
Affairs of India, tho forms and rules made in India as to process in tho 
recorders’ eourts. 

Tho enactments tu 53 Goo. Ill, e, 155 , ms, 42. 43, as to the control 
of tho India Board ovor eollogos and seminaries in India, and as to tho 
provision to bo made for public education in India. 
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Tho provision in 53 Geo. Ill, c. 155, ss. 85, 86, as to the precedence of 

civil servants. 

The provisions in 6 Geo. IV, c. 85, s. 5, as to the payments to be made 
in tho ease of judges and bishops. 

The provision in 3 & 4 Will. IV, c. 85, for dividing the Presidency 
of Fort William into two presidencies. 

Tho provision in section 56 of the same Act for the government of 
Bengal by a Governor in Council. 

The express power given by section 86 of the same Act to hold land 
in India., 


2, Powers of Governor-General to grant Military Commissions . 

Questions have sometimes been raised as to the power of the governor- 
general, either alone or in council, to grant military commissions, with 
command over officers and men of the regular forces, and as to the 
effect of commissions so granted, and as the answer to the question 
depends on a series of enactments and other documents, it seems worth 
while to state it somewhat fully. 

Before tho passing of the Government of India Act, 1858 (21 & 22 
Viet. 0. 106), tho Governor-General in Council granted commissions to 
oflioers of tho troops of the East India Company. 

The power to grant such commissions may be presumed to have been 
derived from tlie charters and Acts relating to the East India 
Company. 

According to Sir George Chesney (.Indian Polity , 3rd edition, ch. xii), 
the first establishment of the Company’s Indian army may be con¬ 
sidered to date from 1748, when a small body of sepoys was raised at 
Madras, after tlie example set by the French, for the defence of that 
settlement, during the course of the war which had broken out four 
years previously "between France and England. At the same time 
a European force was raised, formed of such sailors as could be spared 
from tho ships on the coast, and of men smuggled on board the Com¬ 
pany’s vessels in England by the crimps. An officer (Major Lawrence) 
was appointed by a commission from the Company to command their 

forces in India. . 

In 1 754 an Act (27 Geo. II, c. 9) was passed for punishing mutiny and 
desertion of officers and men in the service of the United Company of 
Merchants of England trading to the East Indies, and for the punish¬ 
ment of offences committed in the East Indies, and at the island o 
St. Helena. This Act recites that for the safety and protection of their 
settlements, and for the better carrying on of their trade, the East India 
Company, at their own costs and charges, do maintain and keep a mili¬ 
tary force for the garrison and defence of their settlements, factories, and 
places, and that it is requisite for the retaining of such forces m their 
duty that an exact discipline be observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company s service, shall 
bo brought to a more exemplary and speedy punishment than the 
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usual forms of law allow. The Act then proceeds to make officers and 
soldiers of the Company’s forces subject to punishment by court-martial 
for military offences, and authorizes the grant of a commission or 
warrant under the King’s Royal Sign Manual, by virtue of which the 
Court of Directors of the Company may authorize their president and 
council to appoint courts-martial. 

The Act does not, in so many words, give the Company power to 
grant commissions; and Brougham, in the course of his argument in 
the case of Bradley v. Arthur (2 State Trials, N.S. p. 190), comments on 
the avoidance of the word c commission ’ in the statute. The expression 
used is ‘ that if any person being mustered or in pay as an officer , or who 
is or shall be enlisted, or in the Company’s pay as a soldier,’ does so and 
so, he is to bo tried by court-martial. 

The statement that the word c commission ’ does not appear in the 
statute is not strictly accui’atc, for it is used in section 5 ; but there 
is nothing to show that tlic commissions there referred to are commis¬ 
sions in the army of the East India Company. 

Nor does Brougham appear to have been accurate in saying that 
the Act was a temporary Act annually renewed. It appears to have 
been a permanent Act, but ceased to have any operation after the 
abolition of the East India Company’s army, and was formally repealed 
by the Statute Law Revision Act of 1867. 

There appear to have been always doubts as to the exact status 
conferred by military commissions in the Company’s army. In 1796 
Lord Cornwallis was appointed commander-in-chief as well as Governor- 
General of India, and was thus invested with the supreme military as 
well as the supreme authority. One of the objects with which this 
combination of powers was conferred on him was to enable him to 
remove or mitigate the jealousies and friction between the King’s 
officers and the Company’s officers, and with this object he granted, in 
i788 or 1789, brevet commissions in the royal service to all the Com¬ 
pany s officers, with dates corresponding to their substantive commis¬ 
sions (Cornwallis Correspondence , 2nd edition, vol. ii. p. 428 ; Chesney, 
Indian Polity , ch. xii). This arrangement, according to Sir G. Chesney, 
was continued until the abolition of the Company’s government in 
1858, brevet commissions being granted under powers dolegated for 
that purpose by the Crown to the Commander-in-Chief in India. With¬ 
out such brevet commission it is at least doubtful whether officers of the 
Company’s forces could have exercised any command over officers or 
soldiers of the regular forces. 

By the Government of India Act, 1858 (21 & 22 Viet. c. 106), the 
government of India was transferred to the Crown. But by s. 30 of that 
Act it was provided that all appointments to offices, commands, and 
employments in India, and all promotions which by law or under regu¬ 
lations, usage, or custom were then made by any authority in India, 
should continue to be made in India by the like authority and subject 
to the qualifications, conditions, and restrictions then affecting such 
appointments respectively. 
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the trade of merchandise by sea in and by such ways and 
passages already found out or which hereafter shall bo found 
out and discovered . . . into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
the islands, ports, havens, cities, creeks, towns, and places of 
Asia and Africa, and America, or any of them, beyond the 
Cape of Bona Esperanza to the Streights of Magellan . 5 

During these fifteen years the Company might assemble 
themselves in any convenient place, c within our dominions 
or elsewhere/ and there c hold court 5 for the Company and 
the affairs thereof, and, being so assembled, might £ make, 
ordain, and constitute such and so many reasonable laws, 
constitutions, orders, and ordinances, as to them or the greater 
part of them being then and there present, shall seem necessary 
and convenient for the good government of the same Com¬ 
pany, and of all factors, masters, mariners, and other officers, 
employed or to be employed in any of their voyages, and for 
the better advancement and continuance of the said trade and 
traflick . 5 They might also impose such pains, punishments, 
and penalties by imprisonment of body, or by lines and 
amerciaments, as might seem necessary or convenient for 
observation of these laws and ordinances. But their laws 
and punishments were to bo reasonable, and not contrary 
or repugnant to the laws, statutes, or customs of the English 
realm. 

The charter was to last for fifteen years, subject to a power 
of determination on two years 5 warning, if the trade did not 
appear to be profitable to the realm. If otherwise, it might 
be renewed for a further term of fifteen years. 

The Company’s right of trading, during the term and within 
the limits of the charter, was to be exclusive, but they might 
grant licences to trade. Unauthorized traders were to be liable 
to forfeiture of their goods, ships, and tackle, and to 4 Imprison¬ 
ment and such other punishment as to us, our heirs and suc¬ 
cessors, for so high a contempt, shall seem meet and con¬ 
venient . 5 
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The Act 23 & 24 Yict. c. 100 (i860), after reciting that c it is not 
expedient that a separate European force should he continued for the 
local service of Her Majesty in India, 5 enacted that c so much of the 
Act of Parliament of the twenty-second and twenty-third of Her Majesty, 
chapter twenty-seven, intituled £ An Act to repeal the thirty-first section 
of sixteen and seventeen Victoria, chapter ninety-five, and to alter the 
limit of the number of European troops to be maintained for local 
service in India, 5 and of any former Act or Acts of Parliament as 
renders it lawful for the Secretary of State in Council from time to time 
to give such directions as he may think fit for raising such number of 
European forces as he may judge necessary for the Indian Army of Her 
Majesty, is hereby repealed. 5 This Act received the Royal Assent on 
August 20, 1860. 

Sir Charles Wood, when Secretary of State for India, by his Dispatch, 
No. 461, dated December 16, 1862, informed the governor-general that 
local commissions should in all practicable cases be bestowed by the 
field-marshal commanding-in-chief on the recommendation of the 
Government of India preferred through the Secretary of State, but 
that in any case commissions which the Government of India might 
consider it necessary to bestow without previous reference should be 
subject to the confirmation of the Crown applied for through the same 
channel. 

Sir Charles Wood, by his Dispatch, No. 351, dated November 16, 
1864, informed the Government of India that, in view of royal com¬ 
missions being granted to all officers of Her Majesty’s Indian forces and 
staff corps, the issue of commissions either by local Governments or by 
the commander-in-chief was unnecessary. 

The Indian Volunteers Act, 1869 (XX of 1869), which is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunteer corps in India. The Act is 
silent as to the grant of commissions to volunteer officers, but provides 
(s. 14) that the commissions are to cease on retirement or dismissal. In 
practice, however, commissions to officers of volunteers under this Act 
are signed either by the governor-general or by the Governor-General 
in Council. Members of a corps of volunteers under the Indian Act 
are, on being called out for duty, subject, by virtue of s. 8 of that Act, 
to military law under the Army Act, and by virtue of s. 177 of the 
Army Act would be so subject, whether within or without the limits 
of India. 

The regular forces are under the command of the Crown, and the 
military rank and military powers of command of officers of the regular 
forces depend solely on commissions from the Crown, issued in accord¬ 
ance with the provisions of 25 & 26 Viet. c. 4. 

The commission of a commander-in-chief usually authorizes him to 
grant commissions until the pleasure of the Crown is signified, and 
sometimes gives him absolute powers to grant commissions. Com¬ 
missions so granted are granted by a military and not by a civil authority, 
and by virtue of express authority from the King. The commander- 
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in-ehief in India is not, at present authorized by his commission to sign 
commissions on behalf of t lu* King. 

Before 1871 commissions to officers of the auxiliary forces in tho 
United Kingdom were granted by tho lieutenants of comities in England 
and Scotland and by the Lord Lieutenant in Ireland. Tho power to 
grant these commissions was given by statute, mid the rank and powers 
of command of tho commissioned officers were also regulated by 
statute (see, o.g. 26 & 27 Viet. 0. 05, s. 5). Without snob a statutory 
provision they would have had no command over the regular forces. 
But by s. 6 of the Regulation of the Forces Act, 1871 (34 & ^5 Viet. c. 86)' 
it was enacted that all officers in tho militia, yeomanry, and volunteers 
of England, Scotland, and Ireland should hold commissions from Her 
Majesty, to be prepared, authenticated, and issued in the manner in 
which commissions of officers in Her Majesty’s land forces are prepared, 
authenticated, and issued according to any law or custom for tho time 
being in force. .Accordingly all such commissions are now granted 
directly or indirectly by the Crown. 

( Xlu ' P 0 "' 1 ’ 1 ' "f granting military commissions may be delegated by the 
Crown, but the power must, apparently be given 'in express terms (see 
Bradley v. Arthur, 2 State Trials, N. S. 171), ami if lias boon considered 
doubtful whether if could be given to a civilian (see (’lode, .1 iilitttry 
A’omw tif the. (fnum, vol. ii. p. 72, and Bradley v. Arthur. 2 State Trials, 
N.N. 184, i(/>, 202' 204). Certainly in India, down to 1850, all commis¬ 
sions giving command over (he regular forces wore given by the military 
authority- l be Commander-in-chief, and not the guvemor-gonorai. 
However, Sir Barlfe KWo, when High Commissioner for Mouth Africa 
was empowered by let,tern patent (dated October 10, 1878) to appoint, 
any officer of tho regular troops serving in South Africa to local and 
temporary rank and command therein, and by subsequent letters 
patent (dated March 22, 1870) to appoint, any officer of’tho local forces 
serving in South Africa to local and temporary rank and command in 
tho regular army. But, this was a special appointment, in time of war, 
and outside tho colonial limits. ‘ Local forces ’ may have meant forces 
within ss. 175 ( 4 ) <wul 176 (3) of the Army Ad,, or colonial forces within 
s. 177 oi the Army Act, or both. As to the powers ordinarily exercisable 
by colonial governors in military matters, see Todd, PaHimnentm, 
Government in the. BrttUh Oolonm (second edition), p. 41. 

Tho existing Army Aid, (44 & 45 Viet. r. 58) does nol’confer on the 
Governor-General ot .India any power to grant commissions or recognize 
any such power. Indeed, the Act treats him throughout as a civil arid 
not a military officer (see, o.g. ss. 54, 62,05, ‘4,130, 134, 169). If his 
commission were to confer on him the powers of a Commander-in-chief, 
I10 might, no doubt, by virtuo of those powers, grant military commissions 
suoh asworo granted by Lord Cornwallis in his capacity of eommandor- 
im-chief : hut otliorwiso ho would appear not to have,' by virtuo of his 

forces P ° WOr t0 gi an<> ftny milH ary commaud over officers' of the rognlar 
In 1866 a provision was inserted in s. 52 of the Mutiny Act to tho 
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effect that, notwithstanding anything in the Act 23 & 24 Viet. e. 100, 
any person authorized in that behalf in India might enlist and attest* 
within the local limits of his authority, any person desirous of enlisting 
in Her Majesty's Indian forcos. This provision was re-enacted by s. 52 
of eachsuoeoHsIvo annual Mutiny Act, and was eventually reproduced by 
b . 180 (1) (//>) of the existing Army Act, which provides that persons may 
be enlisted and attested in India for medical service or for other special 
service in Her Majesty’s Indian forces for such periods, by such persons, 
and in such manner as may bo from time to time authorized by the 
Governor-(hvnoral of India. Enlistment is the process for taking men, 
not officers, into the army, and the section says nothing about the 
grant of commissions. 

Bection 71 of the Army Act enacts that ‘for the purpose of 
removing doubts as to the powers of command vested or bo be vested 
in officers and others belonging to Her Majesty’s forces, it is hereby 
declared that. Her Majesty may, in such manner as to Her Majesty may 
from time to time scorn meet, make regulations as to the persons to 
be invested as officers, or otherwise, with command over Her Majesty’s 
forces, or any part thereof, and as to the mode in which such command 
is to bo exeroined; provided that command shall not be given to any 
person over a. person superior in rank to himself.’ This provision was 
first enacted in 1881, when the old enactments as to the rank and com¬ 
mand of officer b of the military and other auxiliary forces were repealed, 
and its object was to provide for officers of the regular forces exercising 
command over officers of the auxiliary forces, and vice versa. 

Under these o iron instances it would appear that any forms of appoint¬ 
ment, whether described as commissions or otherwise, granted by the 
gc>vomor-goneral or by the Governor-General in Council, could not confer 
the status and powers of command conferred by commissions under the 
signature of the King. No express power to grant such commissions 
is conferred on the governor-general by the existing form of his 
warrant of appointment. 
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SCHEDULES 

FIRST SCHEDULE. 

OFFICIAL SaLAHIKH b 


*SV,Woa ami 

(>kiptri\ 


Ojfirvr. j Maximum fhdary. 


3 & 4 Will IV, v. 
85, h, yd. 

3 & 4 Will. IV, <\ 

H. 76, 

16 <% 17 Viet. <\ 

45 , h. 


Viceroy and (jovernor- 
Uenerah 

U(»vornorH of Minima ami 
Horn hay. 

Oomnmndor-indldid. 


•-KVk*> Hiwa Eh, ,, Eh, 

4,504100, 

uxwm ttwm IU^Rs. 

t, 4 »H, 000 , 

Rh. 1 „< H ), 


to & 17 Viol, O. 

^ 5 * «• 35 . 


liiottknumM'lovemor, 


Eh. i (X>»(.H>n, 


3 & 4 Will. IV. 0, 

85, H, 7O, 

3 & 4 Will. IV. 0 . 
8S» h. 76. 


Members of Uovernoiv 

(H'nornlV; Cntmeil. 

Member of (Journal, Ma¬ 
il win and Bombay. 


uo.unu Sjeon Hh.:Rh. 

1 a u„4 < k >, 

(«t r r > Suva Eh. • Rh. 

(>4 ax *0, 


SECOND SCHEDULE. 


Omnns kkhkrvui) to thk Clvii, Xkkvk'r ok India. 


SeerelaneM, junior HeereturieN, ami under weretnrieM to the w-veral 
.XT'" “ ’’‘'o' “™! ,t tlm junior secretaries and 

inrntH t ' 1 "' Mlllt,l, '. v ’ M'Wine, and Dublin Worka Depart- 


Aenmnlant-geneml. 

(•ivil auditor. 

Hub-treasurer. 


diUWML 

*; , ( ' ivil ftnd w ' Hm ' on , H judges, or elder jmlieial oflieers of distrietain the 
piovineeH known iw Regulation I’rovinees. 


Additional and assistant judges in the said provinces. 
wiS iHtra<,, ' H <>r <,|li ‘' f maM!Nt, ’ ri,a «f district* in the mid 


H. 80 Of ftigCHt. 
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4. Joint, magistrates in tlio said provinces. 

5. Assistant magistrates, or assistants to magistrates in the said 

ni'mrmnna 0 


Revenue . 

r . Mmnbers of the Board of Revenue in the presidencies of Bengal 
and Madras. * s 

2. Secretaries to the said Boards of Rovenue. * 

Commissioners of revenue, or chief revenue officers of divisions in 
the provinces known as Regulation Provinces. 

4. Collectors of revenue, or chief revenue officers of districts, in the 
said provinces. 

5. Deputy or subordinate collectors where combined with the office 
of joint magistrate in the said provinces. 

6. Assistant collectors or assistants to collectors in the said provinces. 

7. Salt agents. 

M. Controller of salt ehowkies. 

9. Commissioners of customs, salt, and opium. 

10. Opium agents C 

1 r Phis is the schedule appended to the Act of 1S61 

04 & 25 Viet. 0. 54), but it lias now become in some respects obsolete, 
tor instance, the expression ‘Regulation Provinces 5 is only intelligible 
by reference (o a pant, Mate of tiling*, it mean* practically the presidencies 
of Madras and Bombay, and the lieutenant-govcmorsliips of Bengal and 
the North-Western Provinces. 


ILBEliT 


T 
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table OF COMPARISON BETWEEN STATUTORY 
ENAGTMENTS AND DIGEST 


Til/r and Mori Content,% \ liemurh. 

Tho Bast India Company i 
b> <H>o. Ill, j Aot, 1770, ! 

c, 47* - j IVrHonHinHorvifoofCt»iii|»imy j .Not reproduced, Appears to 

t runs porting warlike atoms. | ho virtually repealed by 33 

j Urn. m> 0. 52, h* 146, 

*• * Halloting by Court of Dim- ! * ^ ot m^nhtvinl 

I torn of Kant India Company . 1 ( ^'l^ed llH i<» H. K, by 

* * ! H.L, ft Act', 1887. 

H * -1* 'iViai in England of Company's Extended by 13 (Urn. ill c. 63, 
s(un*auk(uuuuiitlingollViiiM\s 30, to all offendon*! Ho- 
ut In Ha. j produced byes, 117(1), 119, 

Ht ^ i ln \ {viUm ayniuNt Eual Imlin , Not reproduced, Repealed m 
Company, defendant may j to V, K. by 50 & 57 Vkb 

I l >k 'aH tlu^yymwnl iamuN | c. tn (Puddle Authorities 

J Protection Ad, 1893), 

a. 0, j Hu* Ar t to bo a public Art. j Not reproduced. Repealed as 
! | to U, K. by S, L It. Act, 

| i 1887. 

K * 7* In action against Want India , Not reproduced. Repealed as 
! Company in England, do- 1 to U.K. by 50 & 57 Viol, 
j fondant to give notice of! e, 01. 

Midwtanee of defence. ■ 


tiemimi and 
Chapter . 


13 Can. Ill, 
a. 63. 


Tho Bast India Company ! 
Act, 1772. I 


Preamble. 
«, 1. 


Number of directors of East 
India Company. 


Not reproduced. Repealed 
as to U.K, by S,Lli Act, 
1887, 


1 8. L. lv. Act m Statute Law Jievimon Act, Acta under thin name are 
periodically panned for the purpose of removing from the Statute Book 
cimetmentH w ^Hch have been virtually repealed or have otherwise ceased 
to bo in force m law. 
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/Session and 
Chapter. 


Title and Short Contents. 


Remarks. 


13 Geo. Ill, 
0. 63, 
ss. 3-5. 


Qualification for votes of pro¬ 
prietors of East India Com¬ 
pany for election of direc¬ 
tors, &c. 


Not reproduced. Repealed 
as to U.K. by S.L.K. Act, 


s. 6. 


Oath to be taken by proprie¬ 
tors of East India Company 
on election of directors, &c. / 


1887. 


s. 7. Government of Bengal vested 
in governor-general and 
four councillors. 

s. 8. Difference of opinionin gover¬ 
nor-general’s council. 

s. 9. President and Council of 
Madras, Bombay, and Ben- 
coolen— 

not to make war or treaty 
without orders of Gover¬ 
nor-General in Council or 
East India Company. 

! liable to suspension if they 
1 disobey. 


to obey orders of Gover¬ 
nor-General in Council, 
to keep Governor-General 
in Council informed of 
their proceedings. 

Governor-General in Council 
—to obey orders of East 
India Company, 
to correspond with East 
India Company. 

Court of Directors to send to 
Treasury copies of correspon¬ 
dence relating to revenues. 


s. 10. 


Appointment of first Gover¬ 
nor-General and members of 
his Council. 


Not reproduced. uperseded 
by 3 & 4 Will. IV, c. 85, 
s. 39. 

.Reproduced by s. 44 (1). 


Bepealed in part, S.L.B. Act, 
1892. 

Reproduced by s. 49 (2). Ben- 
coolen has been given to the 
Dutch. 

Modified by 33 Geo. Ill, c. 52, 
s. 43 - 

The power for the Governor- 
General in Council to sus¬ 
pend a local Government in 
case of disobedience has 
been omitted as having been 
made unnecessary by change 
of circumstances. 

Reproduced by s. 49 (1). 

Bepealed by S.L.B. Act, 1892. 


Reproduced by s. 36 (2). 
Reproduced by s. 17. 
Bepealed by S. B. L. Act, 1892. 


Not reproduced. Spent. Be¬ 
pealed in part, S. L. B, Act, 
1892. 


T 2 
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Session am 
Ghapter. 

Title and Short Contents. 

MemarJcs. 

13 Geo. Ill 
c. 63, s. 10 
(continued) 

Appointment and removal ol 
second Governor-General 
and members of his Council. 

Not reproduced. Spent. Re¬ 
pealed in part, S. L. R. Act, 
1892. 

s. 11. 

Provisions of section 10, when 
to take effect. 

Spent. Repealed as to U. K. 
by S. L. R. Act, 1887. 

s. 12. 

Saving of power to make 
appointments. 

Repealed, S. L. R. Act, 1892. 

aa- 13, 14. 

Constitution, powers, and 
jurisdiction of Supreme 
Court, Calcutta. 

Reproduced by s. 101. The 
supreme courts were abo¬ 
lished, and their powers and 
jurisdiction vested in the 
high courts, by 24 & 25 
Viet. c. 104, ss. 8, 9. S. 101 
saves these powers and this 
jurisdiction. 

s. 15. 

Offences by Governor-General 
and members of his Council 
not triable by Supreme 
Court, Calcutta. 

Reproduced by s. 105 (c). 

s. 16. 

Jurisdietion of Supreme Court, 
Calcutta, as to contracts. 

Repealed by Indian Act XIV 
of 1870, and S. L. R. Act, 
1892. 

s. 17. 

Governor-General, members of 
his Council, and judges of 
Supreme Court not to be 
arrested or imprisoned by 
that Court. 

Reproduced by s. 105 (1) (&), 
and (2). 

s. 18. . 

Appeal to King in Council. 

Repealed, S. L. R. Act, 1892. 


s. 19. 


SS. 20—22. 


s. 23. 


s. 24. 


Charter of mayor’s court, Cal¬ 
cutta. 


Governor-General, his Coun¬ 
cil, and judges of Supreme 
Court, Calcutta, not to re¬ 
ceive gifts. 

No official to receive gift from 
native. 


Repealed, Indian Act XIV of 
' 1870, S. L. R. Act, 1892. 

Repealed as to U. K. by S.L.R. 
Act, 1887. 

/ Reproduced by s. 117 (5). 
The words as to a promise 
of a gift are omitted. 

J S. 117 (5), following 3 & 4 
I Will. IV, c. 85, s. 76, is 
I limited to the acceptance 
| of gifts by an official in 
the discharge of his office. 
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Session and 
Chapter, 

Title and Short Contents. 

Remarks. 

13 Geo. Ill, 
0. 63, s. 25. 

Exception as to fees of bar¬ 
risters, &c. 

Reproduced by s. 117 (5). 

ss. 26-29. 


Repealed, 24 Geo. Ill, sess. 2, 
c. 25, s. 47, and 33 Geo. Ill, 
c. 52, s. 146. 

ss. 30, 31. 


Repealed as to U. K. by S. L. R. 
Act, 1887. 

S. 3 2 * 


Repealed, 24 Geo. Ill, sess. 2, 
c. 25, s. 47, and 33 Geo. Ill, 
c. 52, s. 146. 

s- 33- 

Power of Indian courts to 
punish East India Com¬ 
pany’s servants for breach 
of trust, &c. 

Not reproduced. Repealed, 
Indian Act XIV of 1870. 

ss. 34, 35- 


Repealed as to U.K. by S.L.R. 
Act, 1887. 

s. 36. 

Power of Governor-General in 
Council to mate laws. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

s. 37- 

Power of Crown to disallow 
such laws. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 21. 

s. 38. 

Governor-General, members of 
his Council, and judges of 
Supreme Court to be justices 
of the peace. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

s. 39. 

Trial of offences in England. 

Reproduced by s. 119. 

ss. 40, 41. 

Procedure for obtaining evi¬ 
dence in India for criminal 
proceedings in the high 
court in England. 

1 


s. 42. 

Procedure for obtaining evi¬ 
dence in India for proceed¬ 
ings in Parliament against 
Indian offenders. 


\.Left outstanding as belong- 
( ing to the law of evidence. 

s. 43. 

Proceedings in Parliament 
against Indian offenders not 
to be discontinued by pro¬ 
rogation or dissolution of 
Parliament. 

/ 
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Session and 
Chapter. 

___ at ___ 

Title and Short Contents. 

Remarks. 

13 Goo. nr, 

e. 63, s. 44. 

a. 43. 

Procedure for obtaining evi¬ 
dence in India for civil pro- 
(•codings in the high court 
in England. 

Depositions in capital eases 
not allowed as evidence, ex¬ 
cept* in proceedings in Par¬ 
liament-. 

,_Lcfl o'.ilstiin-lingas belonging 
to the law of evidence. 

< 

8. 46. 

Having for privileges of East 
Imlift Company. 

Repealed, K L, R. Act, 1892. 

8. 47. 


Repeated as i 0 U. K. by 8. L. R. 
Act, 18.87. 

2X Goo. in, 
0. 70, H. T. 

The East India Company 
Act, 1780 . 

Governor-General and his 
Council exempt from juris¬ 
diction of Supreme Court, 
Calcutta, for oOieial acts. 

Reproduced by s. 105 (a). 

88. 2 -4. 

Written order by Governor- 
General in Council a justifi¬ 
cation for any act in any 
court in India, 

Reproduced by s. 106. 

h. 5 * 

Procedure in case of oppres¬ 
sion, &o., by Governor- 
General or bis Council. 

Reproduced by s. 107 (r) and 
(2). 

8, 6. 

Copies and depositions ad¬ 
missible in evidence. 

Reproduced by s. to/ (3). 

8. 7. 

Limitation of prosecutions 
and suits against Governor- 
General and his Council. 

Reproduced by s. 119(3). The 
provision as to limitation of 
civil suits, and the exception 
as to Parliament, have not 
been expressly reproduced. 

8. 8. 

Supremo Court not to have 
jurisdiction in matters con¬ 
cerning the revenue. 

Reproduced by s, tot (3), 

88. 9, IO. 

Exemption of certain classes 
of persons from jurisdiction 
of Supremo Court. 

Repealed, Indian Act XIV of 
1870, 8, L. R, Act, 1892, 
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Tlic Company might ndmit into their body wuch cippj en¬ 
tices of any member of the Company, and all such servants 01 
factors of the Company, ‘ and all such other 5 as to the majority 
present at a court might be thought fit. If any member, 
having promised to contribute towards an adventure of tire 
Company, failed to pay his contribution, he might be 1 omoved, 
disenfranchised, and displaced. 

Points of The points of constitutional interest in the charter of 
tionafTn- Elizabeth are the constitution of the Company, its privileges, 
Se^of alld ite ^dative power's.. 

Elizabeth, ^he twenty-four committees to whom, with the governor, 
honof U ’ is entrusted the direction of the Company 1 * business, are 
Company. individua ] Sj no t bodies, and are the predecessors of the later 
directors. Their assembly is in subsequent charters called 
the court of committees, as distinguished from the court 
general or general court, which answers to the genoial 
meeting 5 of modern companies. 

The most noticeable difference between the charter and 
modern instruments of association of a similar character is 
the absence of any reference to the capital of the Company 
and the corresponding qualification and voting powers of 
members. It appears from the charter that the adventurers 
had^ndedaken to contribute towards the first voyage certain 
sums^of money, which were c set down and written in a book 
for that purpose , 5 and failure to pay their contributions to the 
treasurer within a specified date was to involve 6 removal and 
disenfranchisement 5 of the defaulters. But the charter does 
not specify the amount of the several contributions and for 
all that appears to the contrary each adventurer was to be 
equally eligible to the office of committee, and to have equal 
voting power in the general court. The explanation is that 
the Company belonged at the outset to the simpler and looser 
form of association to which the City Companies then belonged, 
and still belong, and which used to be known by the name of 

1 The total amount subscribed in September, x 599, was £30,133, and there 
were 101 subscribers. 
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Session and 
Chapter . 


21 Geo. Ill, 
c. 70, 
ss. x 1 — 16 . 

s. 17 


Contents. 


s. 18. 


SS. 19 , 20 . 

SR. 21 , 22 . 

s. 23. 

s. 24, 

ss. 25, 26. 

SS. 27, 28. 

24 Geo. Ill, 
sess. 2, c.25, 
ss. 1-63. 


Registration of native servants 
of East India Company. 

J urisdiction of Supreme Court, 
Calcutta. 

Proviso as to native laws and 
usages. 


Remarks. 


Rights of fathers of Hindu and 
Mahomedan families, and 
rules of caste, preserved. 

Power for Supreme Court, 
Calcutta, to make rules as* 
to process. 

Judicial powers of Governor- 
General in Council. 

Power of Governor-General in 
Council to frame regulations 
for provincial courts and 
councils. 


No action for acts done by, 
°\ by order of, judicial 
officers. 

Notice to judicial officer before 

prosecuting him. 1 


Repealed, Indian Act XIV of 
1S70, S. L. R. Act, 1892. 

Not reproduced. Saved by s 
101 (r). 

This section is reproduced by 
s. 108 so far as it appears to 
represent existing law. 

The express grant of jurisdic¬ 
tion over all inhabitants of 
Calcutta is omitted as no 
longer necessary. 

Omitted as unnecessary. May 
be, and has been to some 
extent, modified or super¬ 
seded by Indian legislation. 

Repealed, Indian Act XIV of 
1870, $. L. R,. Act, 1892. 


Repealed, Indian Act XIV 0 f 
1870, & L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 


The East India Company 
Act, 1784. 


Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, S. L. R. Act, 1872. 


ss. 64 , 65 . 


'Procedure by information 
against British subjects 
gmlty of extortion in East 
India. 


Repealed, S. L. R. Act, 1872 

Special procedure not repro¬ 
duced. As to substance, see 
s. 119. 
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AV\W on and I 
('haptcr. 


Title and Shari t 'antenfs 


IS'marks. 


24 Coo. III, 

kohm. 2, (*,25, 

KM. OO-77, 


IWn.tion of Indinn ollV„. j N„( 1W _ 

dors m Parlinmi'ni. i .* * H< ( “ 


hk. 84, 8q. 


srt Qao. nr. 


j ti„„ H oonfnin nn 

! prw^hiro for c-onHliluiinir 

I « HiHviuI vmirt for <ho trial 

] <»f Indian onVndoix If WftH 

j In oon«|Hf of throo 

I and Hix momborn 

°/ tin* Honan of ComnumN, 

; ^Idl, Hr dish Ind ia i iy, 

4 *v N, ‘i|. Tho nmohinory 
; I*«n nrvor hvan put in fom\ 
nnd tho whole* of thin 
j nf pruvinionH in prmdumllv 

} | olwoloto, 

Kvicl.tt.-|. Hit.) limitation of j Not r.-produ.F„I1 will, 
iw-oms ,«». in information | for, W1 inK |>rovi«ionH. 

ondor Art. 

Silvias ),,!• rluiniHiiH I., |(.|TI-J Nut roprodm-od. 

Innnl J mvmmvy by | r «*i«f,. r of 

j «c»TOrmm*nt to tin- Crown. 

Commonromont of Art 
Ant to bo public* Ant, 


. J ItojH'fdod. H, h H, Ant-, 188;. 


The Bant India Company 

Aot, 1780 . 

f’roHoriilion of Indian offon- Not- rr|,ro,l„«,.,l. Thom. *«.. 
cl.-n. in tioim moroly , lnu<n(1 thp 

j nmohinory undor Pit Cm Ant 
| ( I ( *00, IU, HONS. 2, l', 25). 

j liopoatod byS.H.B. Ant, 1892 . 

•liiriHilii-liim of ^ovomor’K anil ! .luriwlicfitm comiimoil by h. 
mayor n com't at Mudra*. tut. Rypoalod by H. UK 

Ai’l, IS.).-. 

Itrpoidod by H,L. R. Aot, 1872. 


HN ' .j H(«|mwI.h 1 by m (j w) . in, e. 

52 * H, i,:|(n 

NH I 

* ' .j Bopoalod by N, lb. II. Ant-, 1872. 

38 . ^ Bondsoxaeuted in MasLliuiiw j R<-|«.„I,«I iW to IMtiah India 

I (t) m , ^vnlnnon in Britain,, by H, U, H, Aot, 1842 . 

1 and vice vertm, i 
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Session and 
Chapter. 

Title, and Short Contents. 

Remarks. 

26 Geo. TIT, 
c. 57, s. 39. 


Repealed by S. L. R. Act, 1892. 

33 Geo. ITT. 
c. 52, 

HH. I-l8. 

The East India Company 
Act, 1793. 

Repealed as to U. K. by 8. L. R. 
Act, 1887. 

S. T <)* 

Power of commissioners to 
send orders to India through 
secret committee of direc¬ 
tors. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
36, and 2T & 22 Viet. e. 106, 
a. 27. See s. 14. 

S. 20. 

Appointment of secret com¬ 
mittee of directors. 

Not reproduced. Superseded 
by 21 & 22 Viet. c. 106. See 
a. 14. 

S. 21, 

Dispatches of secret, commit¬ 
tee, by whom to be pre¬ 
pared. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

H. 22. 

Secret dispatches from India. 

Amended by 21 & 22 Viet. c. 
106, s. 28. Reproduced by 
s. 14 (2). 

The enumeration of subjects 
in, s. 22 is not repeated in 
s. 14 (2). It differs from that 
given in 21 & 22 Viet. c. 106, 
s. 27, as to dispatches to 
India. 

s. 23. 


Repealed as to U.1C. by S.L.R. 
Act, 1887. 

s. 24. 

Government of Bengal by Gov¬ 
ernor-General in Council. 

Government of Madras and 
Bombay by Governor in 
Council. 

Number of members of council 
at Madras and Bombay. 

Not reproduced. Superseded 
by 3 & 4 Will IV, c. 85, s. 
39. See ss. 36, 49. 

Reproduced by s. 50 (x). The 
provision as to control of 
the revenues is superseded 
by 21 & 22 Viet. c. xo6, s. 41. 
The provisions as to the 
military authority of the 
Madras and Bombay Gov¬ 
ernments are repealed by 56 
& ^7 Viet. c. 62. 

Modified by 3 & 4 Will. IV, 
c. 85, s. 57. Reproduced by 
s. 51 (2). 
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Smion and „ 

Chapter. Title and tihort- Content*. 


Remark*. 


33 Oco. Til, 

5 2 ; H * f4 Oovwnow in Connell of Mn- Verbally modified b v > * , 
(mrhnwd), draw and Bombay to ho «ub- Will. TV, e. 85, H . h$.' R 0 . 

jotrli to control of Governor- produced by «, 49 (j), 
General in Council. 
h. 25. Director# to fill vaoancioH in 
offlooR of— 

Oovornor-fWral . . , N„|,ropn..In.I. ttmwmlcd 

OovornoPR of Madron and by ,-, t & Viol. o. kk, 

j Bombay . , . M h.*so. * * ’ 

j Membern of Council , , Not reproduced. Buportiodcd 

1 h y 3* A 33 Viet. t\ 07. 

| (governor of tho fort« and j s 

i garrison# at Fort Wil- 1 reproduced. Buporseded 
i limn. Fort Kl, George,and ! .. tu f Viet. <% <>$, H . 

[ Bombay . , 4 j 3 rl * which ban itself i>ccn 

(•ommandorM-iu-ehief . 1 Kubswiuontly repealed. 
Qualification for office of mem¬ 
ber of conned of — 

Governor-General . . Not reproduced. Hupcrwedtsl 

by 24 A ^ Viol, <•. 07, s. p 
Governor of Madras or Reproduced by n. ti\ 
Bomba y' Provision „» |„ simiuriVy 

rep. by z.| <Vr ,• ; Viet, r . ^ 

w, 7* 

R. 26. Rower for (Vown to fill Repealed no to R Jv. hy8. U R, 
vaeanciOH in default of di« Act, iHHy. 
roctorn. 

R. 27. Provisional appointments to 
offices of— 

Oovornor-Ooneral, #ovor- Not reproduced. Superseded 
nor, and member of (bun- by 3 & .j Will. IV, e, h, 

ml * ( »G nnd 24 A* 2^ Viet, e, 67, 

MM, X K. 

Governor of the forts and . 
garrisons at Fori.William. V! 

Fort Mi. George, and . Xo< reproduced. Nee note on 
Bombay , . , H * 

ComniftndorM-in-c.hief, 

K ' 2S .Rcponled lit! til IT. K. byRL.lt, 

ss, 20, 30. Temporary vacancy in office * * * HH/ ’ 

of— 

Oovornor-Ooiiml. j \\,(. reproduc'd. .Suprrwdrd by 

I I -■} & 2 $ Viet. <•. f>7. as, so, 51 . 

. | Not reproduced, .Superseded 
I hy 3 <14 Will IV, e, 8$»», 63, 


Governor. 
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Session and 
Chapter. 


33 III. 

<••■ 5 2 * «. 31. 


«• 32 . 


w- 33- 


H - 34- 


«• 35* 


ft. 36. 


»• 37- 


Tide and Short Contents. 


Temporary vacancy in office 
of member of council. 


Appointment of Commander- 
in-chief as member of— 
Governor-General’s coun¬ 
cil. 


Governor’s council. 

Salary of Commander-in-cliief 
as member of council. 

Commander-in-chief in India 
to be a member of local 
council while in Madras or 
Bombay. 

Absence or illness of member 
of council. 


Removal of officers by Crown. 


Removal of officers by direc¬ 
tors of East India Company. 

Exception as to officers ap¬ 
pointed by Crown on de¬ 
fault of directors. 

If Governor - General, &c., 
leaves India intending to 
return to Europe, his office 
vacated. 


Evidence of intention to re¬ 
turn to Europe. 

Resignation of office by Gover¬ 
nor-General, &c. 

Salary and allowances to 
cease from date of departure 
or resignation. 


Remarks. 


Not reproduced. Superseded 
by 3 & 4 Will. IY, c. 85, s. 
64, and 24 & 25 Viet. c. 67, 
s. 27. 


Not reproduced. Superseded 
by 24 & 25 Yict. c. 67, s. 3. 
Repealed in part, S. L. R. 
Act, 1892. 

Repealed by 56 & 57Vict. c. 62. 
Reproduced by s. 80. 

Reproduced by s. 51. 


Not reproduced. Practically 
superseded by 3 & 4 Will. 
IY, c. 85, s. 64, and 24 & 25 
Viet. c. 67, s. 27. 

Amended as to communica¬ 
tion of order of removal by 
21 & 22 Viet. c. 106, s. 38. 
Reproduced by s. 21 (1). 

Reproduced by s. 21 (2). 

Not reproduced. Made un¬ 
necessary by abolition of 
Company. 

Re-enacted in substance by 3 
& 4 Will. IV, c. 85, s. 76. 
Qualified as to members of 
council by 24 & 25 Viet, 
c. 67. s. 26. Reproduced by 
s. 82 (1). 

Not reproduced. 3 & 4 Will. 
IV, c. 85, s. 79, contains no 
such provision. 

Reproduced by s. 82 (2). 

Reproduced by s. 82 (4). 
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Rettmrkx. 


33 Geo. Ill, 

°* 52 ,' s. 37 Salary and allowances not, 
{continued). payable during absence. 

a. 38. Power to postpone matters 
proposed by members of 
council, 

s. 39* Penn and signature of pro¬ 
ceedings. 


s. 40. Authority of Governor-Gene¬ 
ral in Council over local 
Governments. 

s. 41. Duty of local Governments 
in case of conflict between 
orders of Governor-General 
in Council and orders of 
directors of Bast India 
Company, 

a. 42. Restriction on power of Gov¬ 
ernor-General in Council to 
make war or treaty. 

s. 43. Local Governments not to 
make war or treaty without 
orders of Governor-General 
in Council or Bast Tndia 
Company. 

Officers of local Govern¬ 
ments to obey such orders 
of Governor - General in 
Council 

Governor, <fcc\, disobeying or¬ 
ders of Governor-General in 
Council liable to be sus¬ 
pended or removed. 

s. 44* Local Governments to keep 3 
Governor-General informed 
of their proceedings. 

aa.45,4<5. Proceedings against persons 1 
suspected of dangerous cor¬ 
respondence. 


Amended by 3 & 4 Will, IP, 
0*85, a, 70. Reproduced by 
s, Bz (2), 

Not reproduced. NujKTseded 
by 24 <fe 25 Viet. e. 07, h. 8, 
giving powor to make rules 
of procedure* 

Amended by 83 Goo. in, 
* 5 fb H. JC7<K and Indian Art 
II of 1834. Reproduced by 
43 0 ), 54 (*). 

Re-enacted in more general 
terms by 3 & 4 Will. TV, 
85^.39. Reproduced by 
I hh. 36 and 40 ( t ). 

Not reproduced. Those elubo¬ 
rate provisions have been 
made unnecessary and un» 
suitable by change of cir¬ 
cumstances. 

Reproduced by «, 48. 


Reproduced by «, 40 (2), 


Reproduced by «, 40 {r). 


Not reproduced. Ree note on 
s. 40. 


Reproduced by a 49 {t), 


Reproduced by a 12a 
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8 *G7iapte? d Oottfenf*. Remarks. 

<js. 5»* Power for Go vernor-General or Modified, as to Governor-Gene- 

* 17 - 49 * Governor of Madras or Bom- ral, by 33 & 34 Viet 0. 3, 
bay to act against opinion s. 5. Reproduced by ss. 44 
of council (2), (3), ( 4 ), 53 (5). 

8* 50. Person temporarily acting as Not reproduced. Superseded 
(tov0n 1 or-Ge1torat 01* govor- by 3 & 4 Will. IV, c. 85, 

nor not to act against opi- s. 65, and 24 <fe 25 Viet. c. 67, 

nion of e.ouneil. s. 50. 

h. 51. Power to act against opinion Not reproduced. Superseded 
of council not to bo oxer- by 33 & 34 Viet. c. 3, s. 5, 
vised in certain cases, and by provisions as to 

Endian legislation. 

n. 52. Powers of local Government Not reproduced. Superseded 
superseded by visit of Govor- as to Governments of Ma¬ 
nor-General. dras and Bombay by 3 & 4 

Will. IV, 0. 83, s. 67. 

h. S3* Appointment and powers of Not reproduced. Superseded 
vice-president during ab- by 24 <& 25 Viet. 0. 67, s. 6, 
sence of Governor-General. and by the appointment 

of a Lieutenant-Governor of 
Bengal. 

y. 54. Power of Governor-General Reproduced by s. 47 (2). 
while absent from his coun¬ 
cil to issue orders to local 
Governments and officers, 

h. 55. (Suspension of Governor-Gene- Reproduced by s. 47 (3). 
rat’s power to issue such 
orders. 

w. 56..Repealed, 24 & 25 Viet. c. 54, 

s. 7. 

h„ 57. Presidential restriction on Reproduced by s. 93 (final 
civil appointments, words). 

Residence required to qualify Not reproduced. Repealed by 
civil servant for appoint- 24 & 25 Viet. c. 54, s. 7. 
meut. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 


as. 58-61. I 
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Chapter . 

33 ( 4 eo. Ill, 
o. 52, a. 62, 

H„ O3. 

H, 04. 

H, 05. 

H. (>(>. 

h. <>;. 

M. 08. 

H, (KJ, 

H, 7U. 

Hli. /I-IJO, 
H. 1J7, 


Title and Short Cojtfente* 


[CH. 

Ikmarke. 


Receiving gifts to bo ft misde¬ 
meanour. 

Disposal of gifts and linos. . 

Kveopthm for foes of barris¬ 
ters, &o. 

Disobedience ami breach of 
duly* 

Corrupt bargain for giving up 
or obtaining employ moat. 

Jurisdiction of courts in India 
and Groat Britain over of¬ 
fences by British subjects in 
Native 8 talcs, 

Bast India (Company or its 
servants not to stay notions I 
without approbation of 
.Board, 

Kant India Company not to 
relearnt sentence of British 
or Indian court against its 

servants, 

Forfeiture of office after ab¬ 
sence of live years* 


Govenu >r-( hi toral, goveritor, 
judges of supreme courts, 
members of council, and 
judicial and revenue utlieerh 
in Bengal not to trade, 

British subjects not to trade 
in salt, &c, 


Re-enaeted by 3 & 4 Will. IV, 

e* 85 , s. 76 * Reproduced by 
H. U7 (5)* 

Keprodneed by h. 117 (last 
part), 

Reproduced by m. 117 (5), 

Re-enacted by 3 & 4 Will. IV, 
e, 85, «* 80. Reproduced by 
»' M7 (a). (4). 

Not. reproduced, Bupnrsoiled 
by ,p) Ceo, 111, c, u6. 

Nee H, 110 (2), Repealed as to 
j Indian courts by Indian 

| Act XI of 1872* 


( Not reproduced. Cf. 13 

11(H), 111, C. (> 3 , H, 35 , 

Repealed as to C, K. by 
8, B. B. Aet, 1887, 


Amended as to military otUeers 
by 53<Jeo. UR e, 155, h* 84. 
k Not reproduced, Practically 
superseded by power to 
make rules us to furlough,&e. 

Repealed* 8. C. E, Act, 1872. 

| Reproduced by «, 117(4). 


Not reproduced. .Repealed by 
Indian Act XiV of 1870. 


HH. 138, 13<> 


Repealed, 8, JL R. Act, 1872. 
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Session cm<Z 
Chapter. 

7 We tmd Short Contents. 

Eemarhs. 

33 Ueo. Ill, 

C. 52 , H. I.J.O. 

Procedure for offences under 
Act. 

Sees. 169. 

H. 141. 

Procedure, and limitation of 
time for proceedings. 

S. 119 (3), following 21 Geo. 
Ill, c. 70, s. 7, substitutes 

4 five 5 for 4 six 5 years. 

The provision in that section as 
to arrivalin England is taken 
from 21 Geo. Ill, c. 70, s. 7. 

The provisions as to procedure 
are omitted as having been 
superseded by change of 
practice. 

HH, 142-1 50. 

. 

Repealed, S. L. R. Act, 1S72. 

H. 151. 

Appointment of justices of the 
peace. 

Not reproduced. Rep. by In¬ 
dian Act II of 1869. 

»». 15 ^ 55 - 


Repealed as to U. K. by S. L. R. 
Act, 1887. 

B. I 56. 

Admiralty j urisdiction of 

Supreme Court, Calcutta. 

Not reproduced. Effect saved 
by s. 102 (1), and by Article 
33 of the charter of the 
Calcutta High Court. 

B. 157 - 

Appointment of coroners . . 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

HB. ISS-IOO. 


Repealed as to U. K. by S. L. R. 
Act, 1887. 

H. l6l- 

. 

Repealed, 4 & 5 Will. IV, c. 33. 

s. iO»- 

Proceedings in respect of 
things done under Act to be 
taken within three years. 

See s. 119 ( 3 )- Superseded 
as to India by Indian legisla¬ 
tion, see Act IX of 1871. 

a. 163. 

37 Goo. Ill', 
0. 142, a. x - 

The East India Act, 1797 . 
Number of judges of Supreme 
Court, Calcutta. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

Superseded by 24 & 25 Viet, 
c. 104, s. 2. Repealed, S. L.R. 
Act, 1892. 

as. 3, 3 - 

Pensions of judges 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 104, s. 6. 
Repealed in part, S. L. R. 
Act, 1892. 
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Title, and Nhmi Contents 


fni. 


tkMurk,% 


37 <h‘o, Ill, | 

M-N H* 4* j OopOH it,ioilK . 

Salaries and foes of otlieera of 
1 Supromo Court, Calcutta. 

hh. 5-7. ; Registration, &o.» in Supreme 
| Court, of regulations nuuii' 
Ky UovtmnoMleneral in 
Counoil, 


I Repealed, Indian Art XlV 
f *>l' «. L It Aet, 


n.$. ( ‘onstitutmn and powers of, Repealed, S, L, It Act jHo 
1 roeordors' court h at Madras j * 1 

and Bombay, 


WI. o, Hi. -Jurisdiction „f rmirdcm’. Reproduced by T] 

; I'om'lH at Madras and !tmu- 1 |a»w, w am!' jurlmliftiou at 
w * v ' j H"' rocwdors’ courts were 

vcNti'd in (ho supreme courts 
! l*y .hi & 4 «* <!eo. HI, ?()i 
. «■ s (Madras), and 4 (Jen, 

^ j 1 \ . a, y 1, a, y (Bombay). 

h. n, , Governor, members of his ; Reproduced |,y Nrl , 

cmmril, ami recorder ox-; note 011 h Ilf, f) , 
i ompt. from iitwl nr im»; s. 17, ' ’* 

prisoumont by .. rdnV j 

j 1‘iiurtH, 

* f 

a. 11. Governor and hi« council , Reproduced by s. u.r i u \ 
proviso, J exempt. from jurisdiction of: 

j reuordors’ courts for ollicial ‘ 

‘ act, ; 

| Reeordm’T courts not <o have j Reproduced, «, ioi (j), 

1 jurisdiction in matters con- 1 

coming the revenue. 

hxemplion of certain classes 1 Not reproduced, The eorro- 
of persons front jurisdiction j .spondin« provisions" in ai 

of reeonW euurls. f (ten. Ul, c, ;•<>, „ H . 9, 10, an 

to the. Supreme Court, Cal- 
j out.tu, have been repealed 
j by Indian Art XlVof 1870. 


k. u. HiKhfs of fathers of Hindu and Not, reproduced. Corresponds 
iMalionicdan families, and to Ji Geo, III, u . 70, «. iB, 

ndes of mode, preserved. 


s. 13. I 'Jurisdiction of recorders’ Not reproduced. Saved by 
; courts, Madras and Bom- a. uu. 
i buy. ; 








^ historical introduction 7 

regulated companies. 1 The members of such a company 
were subject to certain common regulations, and were entitled 
to certain common privileges, but each of them traded on his 
own separate capital, and there was no joint stock. The 
trading privileges of the East India Company were reserved 
to the members, their sons at twenty-one, and their appren- 
tiees, factors, and servants. The normal mode of admission 
to full membership of the Company was through the avenue* 
of apprenticeship or service. But there was power to admit 
others, doubtless on the terms of their offering suitable con¬ 
tributions to the adventure of the Company. 

When an association of this kind had obtained valuable 
concessions and privileges, its natural tendency w r as to become 
an extremely close corporation, and to shut its doors to out¬ 
siders except on prohibitory terms, and the efforts of those 
who suffered from the monopoly thus created were directed 
towards reduction of these terms. Thus by a statute of 1497 
the powerful Merchant Adventurers trading with Flanders 
had been required to reduce to 10 marks (£6 135. 4 d.) the fine 
payable on admission to their body. By similar enactments 
in the seventeenth century the Bussia Company and Levant 
Company were compelled to grant privileges of membership 
on such easy terms as to render them of merely nomin^^blue, 
and thus to entitle the companies to what, accordin^^o^^^am 
Smith, is the highest eulogium which can he justly bestowed 
on a regulated company, that of being merely useless. The 
charter of Elizabeth contains nothing specific as to the terms 
on which admission to the privileges of the Company might be 
obtained by an outsider. It had not yet been ascertained 
how far those privileges would be valuable to members of the 
Company, and oppressive to its rivals. 

The chief privilege of the Company was the exclusive right Privileges 
of trading between geographical limits which were practically piny 
the Cape of Good Hope on the one hand and the Straits of 
Magellan on the other, and which afterwards became widely 
famous as the limits of the Company’s charter. The only 
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Session and 
Chapter. 

Title and Short Contents. 

Remarks. 

37 Geo. Ill, 
<*. 142, s. 13 
(continued). 

Proviso as to native laws and 
usages. 

Power to make rules of pro¬ 
cedure for such cases. 

Appearance and examination 
of witnesses in such cases. 

Reproduced by s. 108. See 
note to 21 Geo. Ill, c. 70, 
s. 17, supra. 

f Not reproduced. The corre¬ 
sponding provisions in 21 
J Geo. Ill, c. 70, s. 19, as to 
] the Supreme Court, Cal- 
1 cutta, have been repealed 
\ hy Indian Act XIVof 1870. 

H. T4. 

No action for acts done by or 
by order of judicial officers. 

Not reproduced. Superseded 
by Indian Act XVIII of 
1850. 


Procedure for prosecution of 
judicial officers. 

Not reproduced. The corre¬ 
sponding provisions in 21 
Geo. Ill, c. 70, ss. 24, 25, 26, 
as to the Supreme Court at 
Calcutta, have been repealed 
by Indian Act XIV of 1870. 

s. 1 s* 

Registration of native ser¬ 
vants of East India Com¬ 
pany. 


s. 16. 

Appeal to His Majesty in 
Council. 


8. I/. 

Transfer of records of mayors’ 
courts, &c., to recorders’ 
courts. 

Repealed, Indian Act XIV 
j of 1870, S. L. R. Act, 1892. 

8. l8. 

Jurisdiction of mayors’ courts, 
&c., transferred to recor¬ 
ders’ courts. 


88. IQ-26. 

Provisions as to recorders 


8. 27. 

Forms and rules as to process 
to be sent to Board for 
Affairs of India. 

Not reproduced. Does not 
correspond to modern prac¬ 
tice. 

8 . 28. 

Loans by British subjects to 
native princes. 

Reproduced by s. 118. 

8. 29. 

Report by law officers . 

Not reproduced. Does not 
require specific enactment. 

8. 30. 

Jurisdiction of courts of re¬ 
quest. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 


HjIieirt XT 
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GOVERNMENT OF INDIA 


tfemion and 
Chafder, 


Title and Hhori (hnirntn* 


M) & 4 ° 
deo. in, 
c. 79 * h* i • 


The Government of India 
-Act, 1800 , 

Rower <4 directors of Want 
1 iulia Company toapport ion 
territories! revenues, and 
civil servants between Gov- 
euuoentsof Madras, Bom¬ 
bay, and Bengal. 


8.2. Constitutum, powers, and 
jurisdiction of Supreme 
Court, Madras. 


h. 3, ; Exemption of Governor of 
Madras and Governor- 
General and thou* councils 
from jurisdiction of Su¬ 
preme Court. 


s, 4. 


lYausfer of record ,m to Supreme 
Court, 


h. 5, Transfer of jurisdiction of 
Supreme Court, 


a, 6. 


Salaries of Madras judges 


8, 7, Salaries of Madras judges to 
be in plane of perquisites, 


a, 8. Allowances to Madras judges 


H. 9. 


Salaries of judges of supreme 
courts at Calcutta ami M.a* 
draw, and Recorder of Bom¬ 
bay, to cease on judge leav¬ 
ing India, 


8, 10, Vacancy in oltiee of Recorder 
of Bombay. 

B. II. Bower <4 (Inventor <4 .Madras 
in Council to make regula¬ 
tions. 


r. J 


Absence (4 Uovernor-Ceneral 
or Governor from his conn* 
oil. 


[c„. 

Remark#. 


Not reproduced. Am to terri¬ 
tories, superseded by 24 
25 Viet, e, (>7, h. 47, and 
*’8 A* *m* Viet, e. 17, mh, 4, 5. 
See s. 57, 


Reproduced by s, mt. 
note to 14 deo. HI, e, <>3, 
mh. 13, t.|, supra. 

Reproduced by w. 105, 


Repealed by Indian Act XIV 
of iH;u, H, ,L» li Act, 1892. 

Hee note to 13. deo. III, c, 63, 
hh, 13, 1.4, supra, Repealed 
in part, 8, 1 * R, Act, 1892, 

Repealed, 8, L, R, Act, 1892. 

Not expressly reproduced, 
Covered by s, 00. 

Repealed in part, 8. L, It. Act, 
1892, Covered by «. 99, 

Nor reproduced. Salaries and 
allowance)* of high court 
judges are now fixed by the 
Secretary <4 State under 24 
& 25 Viet, e, 104, h. 6. 

Repealed by Indian Act XIV 

of j 871 »* 8. L It, Act, 1892. 

Repealed by Indian Act XIV 

of 1*870, 8. U R, Act, 1892. 


Reproduced as to governors 
by s. 53, Repealed .as to 
Governor-General, 8, L, E, 

Act, 1892, 
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Session and 
Chapter. 


Title, and tihort Contents'. 


39 & 40 
Geo. Ill, 
e. 79, s. 12 
{am tinned). 


Saving of Governor-Gotierars 
power to appoint a vice- 
president. 


ss. 13-16. 


H. 17. Courts of request . 


ms. 18, r9. 


Corporal punishment 


H. 20. 


SS. 21 , 22 . 


ss. 23, 24. 


Local extent of jurisdiction 
of Supreme Court, Calcutta. 

Grant, of hitters of administra¬ 
tion. 

Insolvent debtors , 


s. 25. Power to appoint judges of 
supreme courts at Calcutta, 
Madras, and .Bombay, com¬ 
missioners of prize, 


53 Geo. Ill, The East India Company 
c. 155, Act, 18 X 3 . 

ss. 1-32.. 

as. 33-39. 


88.40,41.. 

s. 42. Control of India Board over 
colleges and seminaries in 
India. 


s. 43. 


Provision to bo made for pub¬ 
lic education. 


ss. 44-48. 
H- 49 . 


Salaries of bishops and arch¬ 
deacons. 


s. 50. 


Such salaries when to com¬ 
mence and cease. 

Such salaries to be in lieu of 
fees, <fee. 


ltd narks. 


Not reproduced. This power 
was conferred by 33 Geo. 
Ilf, e. 52, s. 53, which has 
been superseded by 24 & 25 
Viet. e. 67, h. 6. 

lie pealed, 9 Geo. IV, e. 74, 
s. 126, which section is itself 
repealed by S. h. R. Act, 
1873. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

lie pealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Saved by s. 101 (1). Repealed 
in part, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, a L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. li. Act, 1892. 

Repealed by Prize Courts Act, 
1894. 


Repealed, S. L. R. Act, 1873. 
Repealed, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1873. 


Omitted as having been 
L made unnecessary by al¬ 
teration of circumstances. 


Repealed, S. L. li. Act, 1873. 


Not reproduced. These sala¬ 
ries may now be fixed and 
altered by the Secretary 
of State under 43 Viet. 
C- 3 > H- 3 * 


U 2 
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[CH. 


Session and 
Chapter. 

Title and Short Contents. 

JRemarhs. 

53 Geo. Ill, 
c- 155 . 
ss. 51, 52. 

Jurisdiction of Bishop of Cal¬ 
cutta. 

Reproduced by s. no. Ss. 51 
and 52 extended to bishops 
of Madras and Bombay, and 
s. 52 verbally amended by 
3 & 4 Will. IV, c. 85, ss. 92, 
93 - 

s- 53 - 

Countersignature of ecclesias¬ 
tical letters patent for Cal¬ 
cutta, Madras, or Bombay. 

Not reproduced. Superseded 
by 47 48 Viet. c. 30 (Great 

Seal Act, 18S4). , 

ss. 54-78. 

. 

Repealed, S. jL. R. Act, 1873. 

s. 79. 

Signature of proceedings by 
the chief secretary or the 
principal secretary of the 
department. 

Amended by Indian Act 11 of 
1834. Reproduced by ss. 43 
( 0 , 54 (1). 

ss. 80, 81. 


Repealed, S. B. R. Act, 1873. 

s. 82. 

Residence required to qualify 
civil servants for appoint¬ 
ments exceeding in value 
£1,500 per annum. 

Not reproduced. Virtually re¬ 
pealed by 24 & 25 Viet. 
c - 54 > s. 7. 

s. 83. 


Repealed, S. jL. R. Act, 1873. 

s. 84. 

Absence of military officers for 
five years. 

Not reproduced. See note on 
33 Geo. Ill, c. 52, h. 70. 

s. 85. 

Precedence of civil servants 
returning after five years’ 
absence. 

Omitted as having been super¬ 
seded by rules of service. 

s. 86. 

Precedence of civil servants . 

Omitted on the same ground. 
S. 56 of 33 Geo. Ill, c. 52, 
which this section amends, 
has been repealed by 24 <fe 25 
Viet. e. 54, s. 7. 

ss. 87, 88. 

. 

Repealed, S. R. R. Act, 1873. 

s. 89. 

Salaries of governor-general, 
governors of Madras and 
Bombay, members of coun¬ 
cil, and judges of high 
courts, to commence on 
their taking upon them¬ 
selves the execution of their 
office. 

Allowances for equipment and 
voyage. 

Unnecessary, the power to fix 
the salaries of all these 
officers being now vested in 
the Secretary of State. 

Repealed by 43 Viet. c. 43, s. 5. 












Digest of statutory enactments 293 


(tmion 
Chapter . 

53 ( ^h). XIX, 

(5. I 5 5 T 

HH. 90-C)3. 

»* 03 - 

94 . 


H ' 05 - 
h. 9 <5 . 


HH. 97- I, 1 O. 
H. XII. 


KB. I12.I 12.13. 

H. 123. 
KH. 124, 135. 

55 Geo. X.EI*. 
0. 84, H. I. 

4 Goo. IV, 
071. 

KB. X, 3- 

s. 3. 


cmef Short Contents. 


Superannuation allowances of 
East India Company’s ser¬ 
vants in England. 

Account of such allowances to 
be laid before Parliament. 


Power of Governor-General in 
Council, and the Governors 
of Madras and Bombay in 
Council, to make articles of 
war for native officers and 
soldiers. 


Power of advocates-general 
at Calcutta, Madras, Bom¬ 
bay, and Prince of Wales’ 
Island, to file informations 
for debts due to Crown. 


The Indian Presidency 
Towns Act, 1815. 
Power to extend limits of 
presidency towns. 

The Indian Bishops and 
Courts Act, 1823. 

Pensions to bishops and arch¬ 
deacons. 


Remarks. 


Repealed, S. L. R. Act, 1873. 

Not reproduced. As to officers 
transferred to Secretary of 
State’s establishment, saved 
by 21 & 22 Viet. c. 106, s. 18. 

Not reproduced. There is no 
corresponding provision in 
21 & 22 Viet. c. 106, s. 
18, as to superannuation 
allowances of officers first 
appointed to Secretary of 
State’s establishment. 

Repealed, S. L. R. Act, 1873. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
73 ; see also 24 & 25 Viet, 
c. 67, ss. 22, 43. 


Repealed, S. L. R. Act, 1890. 
Reproduced by s. 109. 


Repealed, S. L. R. Act, 1873. 
Repealed, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1S73. 

Reproduced by s. 59. Residue 
of Act repealed, S.L.R. Act, 

I 1873- 


Repealed, S. L. R. Act, 1873. 

Not reproduced. See note ( b) 
on s. 113. Repealed as to 
archdeacons by 43 Viet. c. 
3 , s- 5 - 
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<tU(l 

( 7 1 a pf<r. 


THlv mul Short i'witruia. 


Hnmtrkx, 


4<»cu>, IV, j 

c. 71, h. 4. Resiilenee us elmplnin In emttif Not reproduced. IhineeeHsnrv 

for iH'iwion ns nrehden.>. in view of the Keerotnry l.f 

Htnti-'n power under ,y Vp.,,, 
! *’• .*• *• .<« I«> fix idlnwanres. 

H. J. House (o he provided for 'j Reprislueed hy B . up |.; x . 
^ Bishop of fit lent in. tended to bishops of HhJ 

Expenses of visitation:, of drits and Boml.ny h v , & 4 
Bishop of (Weutift. I Will. IV, e. H S , *. lie,. 

s. f>. Power of Bishop of Ciileiitiu Beproihieetlhys.no. 
to ii< lot it to holy on lorn* ! 

h. ! (VmHtitution, powers mul Iteprodurod by Wt j u , f 

jurimlitdhm of Supmno no(p {n t { {’,v tK ||1, a. oi 
( ourl» Bombay, mm, i i j, Mtpra. 

Bxompfion of (,’overnor of Boprndm rd hy 
Bombay and Ium auumdt, ■: 
and Oovnrttord hmorah from 
jurmditdlon of fcho cihhi, 

* * * » • | Bopoidod, *N,!,, It AH, 1873, 

SalarioH of jud#**-* \%hrn to : \ v , 

mmimanao, I 1 Stti NuparNrdwi 

Hueh salaries in he in heu of tmneeesHiirv hy 

$AU j ) « •*$ <** lo 4* H. (K 

* * • * . | liofmaM* 8, L, It, Aid, t8<x>, 

* . . , , Bopoulod, »S, L, H, AH, 1873, 

H> Bn warn of Xuproma t ’ottrK Unprodunad hy m, 103, Bdo 

Mat I ran and Bombay. note to 13 (too, III, <•. 

w* t j, 14, an pm. 

H ’ ,H * » ! B**BmIn«b 8, L. It, Ad, 1873. 

d(b'o, IV, Tho Indian Balarioa 1 

a, 85, and PnnHiomi Ant, IHItft. 

H ‘ 1 ‘b * ’ * » * I Unponted* B, L, It, Aid, tHgu 

h. 4, HalttHaa of judtfOM of Supmue Not ropmhimL Htip<‘rHc'd<><I 
Omirtn, Madron and Bom- i by .*4 t 25 Vi<d- a. 104, «. 0, 
bay. | 

h, 5« Bay man In when 1 ' judj/n of Xu Unpj'ndutmd in paid* by h, 11 p 
pioinn ( tnu't, HtM'onlrr of Itepeulnd, as to Barordar of 

IVimM* of Wahm Inland, or ; IViiut of Wnleid Inland, by 

Bialmp of Culeutta, dh*a on S, U, It, Atd, 1K7H. 
voyagi* to luilia, Ar<*. Mndo umu-ro.viHry in part by 

j 24 & Vitd, a, tap h, 6, and 
' 1 4j Vhd, a. 3, h, 3. 


HM, 8 in. 

K, It, 

HH, 12 , {3, 
HH. 
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Session and 
Chapter. 

Title and Short Contents. 

6 Goo. IV, 
o- 85, 
ss. 6-14. 


s. 15. 

Pension of Bishop of Calcutta. 

7 Geo. IV, 
0. 56, 

3 - 

The East India Officers* 
Act, 1820 . 

Payments to representatives 
of deceased officers. 

3 &> 4 Will. 
IV, 0. 8s, 

SS. I, 2 . 

The Government of India 
Act, 1833 . 

Continuance of powers, &c., of 
East India Company till 
April 30, 1854. 

Property of Company to be 
held in trust for Crown. 

ss. 3-18. 


H. IQ- 


SB. 20 - 24 . 


s. 25. 

Control of Commissioners over 
acts of East India Company. 

88. 26-35. 

. 

s. 36. 

Communication of secret or- 


ders to India. 

a- 37 . 

s. 38. Presidency of Fort William to 
bo divided into two presi¬ 
dencies (Bengal and Agra). 


Power to declare limits of 
presidencies. 


Remarks. 


Repealed, S. L. R. Act, 1890. 

Not reproduced. See note (b) 
on s. 113. 


Reproduced by s. 82 (3). Ss. 1 
and 2 and residue of Act 
repealed, S. L. R. Act, 1873. 


Not reproduced. Spent 


Not reproduced. Superseded 
by 21 & 22 Viet. c. 106, 
ss. 1, 2. 

Repealed, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1890. 
Repealed, S. L. R. Act, 1874. 
Reproduced by s. 2 (2). 


Repealed, S. L. R. Act, 1874. 

Reproduced by s. 14 (1). 
Amended by 21 & 22 Viet, 
c. io 6, s. 27. 

Repealed, S. L. R. Act, 1874. 

Not reproduced. This pro¬ 
vision was suspended by 5 & 
6 Will. IV, c. 52, s. 1, and 16 
& 17 Viet. c. 95, s. 15, and 
has never been brought into 
operation. It is practically 
superseded by the appoint¬ 
ment of a lieutenant-gover¬ 
nor for the North-Western 
Provinces under 5 & 6 

Will. IV, c. 52, s. 2. 

Reproduced by s. 57. This 
provision is modified by 28 
& 29 Viet. c. 17, ss. 4, 5. 
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[ch. 


Session and 
Chapter. 


Title and Short Contents. 


liemarks. 


3 & 4 Will. 
IV, c. 85, 
s. 39- 


8. 40. 


Government of India by Gov¬ 
ernor-General in Council. 


Reproduced by s. 36. The pro- 

vision as to control of the 
1 oven lies of India is super¬ 
seded by 21 & 22 Viet, 
c. 106, s. 41. 

.Repealed, 24 & 25 Viet. c. 67, 
s. 2. 


88. 41, 42. 
as. 43, 44. 


s. 45. 


Raws made by Governor- 
General in Council— 
to have same force in 
India as Acts of Parlia¬ 
ment. 

to be judicially noticed by 
Indian courts. 


s. 46. 


need not be registered 

Restrictions on legislation 
affecting high courts. 


s. 47. 


Rules for procedure of Gover¬ 
nor-General in Council. 


s. 48. Quorum of Governor-General’s 
legislative council. 

Quorum of Governor-Generars 
executive council. 

Equality of votes in—. 

Govemor-Gencral’s execu¬ 
tive council. 

Governor-Generars legis¬ 
lative council, 
s. 49* .... 


s. 50. 


s. 51. Saving of power of Parlia¬ 
ment— 

to legislate for India, 
to control Governor-Gene¬ 
ral in Council. 


Repealed, S. L. R. Act, 1874. 

Repealed, 24 & 25 Viet. c. 67, 
s. 2. ’ 


Not reproduced. There is no 
such provision in 24 & 2? 
Viet. c. 67. 

Not reproduced. Superseded 
as to laws in force in British 
India by Indian Act I of 
1872, 8. 57. 

Not reproduced. Spent. 

Reproduced by s. 63 (3). This 
restriction is kept in force 
by 24 & 25 Viet. c. 67, s. 22. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, 
ss. 8, 18. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 15. 

Reproduced by s. 42 (4). 


Reproduced by s. 44 (1). 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 15. 

Repealed, 33 & 34 Viet. c. 3, s.4. 

Repealed, 24 & 25 Viet. c. 67, 
s. 2. 


I Reproduced by ss. 63, 121. 
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jSession and 
Chapter. 

Title and Short Contents . 

Remarks. 

3 & 4 Will. 



IV, c. 8 5j 

Laws made by Governor- 

Not reproduced. This pro- 

s. 51 

General in Council to be 

vision does not appear to 

{continued). 

laid before Parliament. 

apply to laws made under 
24 & 25 Viet. c. 67. 

s. 52. 

Enactments relating to Gover¬ 
nor-General of Bengal to 
apply to Governor-General 
of India. 

Not expressly reproduced. 

ss. S 3 -S 5 - 

. 

Repealed, S. L. R. Act, 1S74. 

s. 56. 

Government of Bengal by 

Not reproduced. Superseded 


Governor in Council. 

by the appointment of 
a lieutenant-governor of 
Bengal under 16 & 17 Viet, 
c. 95, s. 16. 


Government of Madras and 
Bombay by Governors in 
Council. 

Reproduced by s. 50 (1). 


Number of members of council 

Modified by 3 & 4 Will. IV, 


at Madras and Bombay. 

c. 85, s. 57. Reproduced by 
s. 51 (2). 


Government of Agra 

Not reproduced. There is no 
Presidency of Agra. See 
note to 3 & 4 Will. IV, c. 85, 
s. 38, supra. 

s- 57 - 

Power to revoke or suspend 
appointment of councils. 

Reproduced by s. 30 (3). 


Power to reduce number of 
members of council. 

Reproduced by s. 51 (2). 

s. 58. 


Repealed, S. L. R. Act, 1S74. 

s. 59. 

Powers of Governor where 
there is no council. 

Powers of Governor in Council. 

Reproduced by s. 50. 

) 


Rights, &c., of Governors and 
members of their councils. 

[- See. s 56. 


Legislation by Governors in 

Not reproduced. Superseded 


Council. 

by 24 & 25 Viet. c. 67, ss. 29, 
et seq. 


Sanction required to creation 
of office or grant of salary. 

Reproduced by s. 49. 

s. 60. 

..... 

Repealed, S. L. R. Act, 1874. 
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AVs mott and 
( 7 uipter. 

3 & 4 Will. 
IV, <\ 85, 

H. fH. 


H. (hi. 


r.OVKRNM'KNT OF INDIA 

l 

Titfr and S'hart (hntvnts. 


fen. 


H, ( >3* 

H. (vf, 

H. 65. 

n. 6 (k 


Power of direefers <0 make 
provisional appoint menta to 
any olllee, Hubjeef, in eer* 
tain eases, to approval of 
(Vown. 

Member of conned to till 
vacancy in olliee of Covet- 
nor-( General, 


It a marks. 


^ Heaney in oilier of (Governor I 
t(» beaupplied by member of I 
vouneil, nr (if no council) by j 
see ret ary. 1 | 


Repealed, an to member# of 
Cnverimr-OenerarH council* 
by .24 it jt; Viet. e. 67, h, 2, 
Reprodneed, ho far tut in 
force, by a. 83. 

Reproduced by a. 8$ (4), (fy 
in superseded Imi, 24 <fe 
Viet. e. <>7, h, 50, which 
providen for the tlovenior 
ot Madras or Bombay acting 
na CovernoMienernl, hut 
the seciicm *« ntill in force 
with reaped to the interval 
before the arrival of tins 
governor (net' 24, %t 25 Viet. 
cd»;, h, «;t). 

Reproduced by a, 8ft (1), (>), 


Authority of (JovernoM{one- 
ral in Conned over certain 
local t lovernments. 


H. n.s. 


H. (M), 

H. 70. 
H, 71. 


Powers of Covernom of Ma- ! 
bran, Bombay, {ami Agra)! 
not .suspended by visit of i 
Rovernor-Uenorttl. j 

t 

Covernors in Council <0 lu^p | 
Covemot-Concrnl in Conned j 
informed ol their proceed¬ 
ings, 1 


; Repealed, S, b. R, Act, iSo<>. 

1 Reproduced by h* 40 (1), 

1 

! 

‘ Repealed, 24 & 25 Viet. c. 67, 

j H. 2. 

Reproduced by h. 40 (4), 


Reproduced by h, 40 ( 1 ). 


New Presidency of Agra not to 
affect promotion of otlleerH. 


Repealed, 8, L R. AH, {8 <k>, 

Repealed, 24 it 25 Viet, e, 67, 
H. 2 , 

Not reproduced. No Presi- 
deuey of Agra was over con¬ 
stituted j see twin to 3 & 4 
Will IV, ct. 85, h, 38, Hupra. 
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restriction imposed on the right of trading within this vast 
and indefinite area was that the Company were not to £ under¬ 
take or address any trade into any country, port, island, 
haven, city, creek, towns, or places being already in the law¬ 
ful and actual possession of any such Christian Prince or 
State as at this present or at any time hereafter shall be in 
league or amity with us, our heirs and successors, and which 
doth not or will not accept of such trade. 5 Subject to this 
restriction the trade of the older continent was allotted to 
the adventurers with the same lavish grandeur as that with 
which the Pope had granted rights of sovereignty over the 
new continent, and with which in our own day the continent 
of Africa has been parcelled out among rival chartered 
companies. The limits of the English charter of 1600 were 
identical with the limits of the Dutch charter of 1602, and the 
two charters may be regarded as the Protestant counterclaims 
to the monopoly claimed under Pope Alexander’s Bull. 
During the first few years of their existence the two Com¬ 
panies carried on their undertakings in co-operation with each 
other, but they soon began to quarrel, and in 1611 we find the 
London merchants praying for protection against their Dutch 
competitors. Projects for amalgamation of the English and 
Dutch Companies fell through, and during the greater part of 
the seventeenth century Holland was the most formidable 
rival and opponent of English trade in the East. 

fi By virtue of our Prerogative Royal, which we will not in 
that behalf have argued or brought in question, 5 the Queen 
straitly charges and commands her subjects not to infringe 
the privileges granted by her to the Company, upon pain of 
forfeitures and other penalties. Nearly a century was to 
elapse before the Parliament of 1693 formally declared the 
exercise of this unquestionable prerogative to be illegal as 
transcending the powers of the Crown. But neither at the 
beginning nor at the end of the seventeenth century was any 
doubt entertained as to the expediency, as apart from the 
constitutionality, of granting a trade monopoly of this descrip- 
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Session and 
Chapter. 


3 & 4 Will. 
^IV, c. 85, 
s. 72. 


Title and Short Contents. 


Remarks. 


Repealed, S. L. R. Act, 1874. 


»• 73 - 


Power to make articles of war. 
Judicial notice to be taken of 
such articles. 

Saving of prior laws until 
articles made. 


Reproduced by s. 63 (1) (c). 
Not reproduced. Superseded, 
as to British India, by In¬ 
dian Act I of 1872, s. 57. 
Not reproduced. Unnecessary. 
See Indian Act V of 1869. 


s. 74. 


Removal of officers by Crown. 


s. 75. 


Removal of officers by direc¬ 
tors of East India Company. 

Proviso as to officers appointed 
by Crown on default of 
directors. 


s. 76. 


Salaries of Governor-General, 
governor, and members of 
their councils. 


Governor-general, governors, 
and members of coimcil not 
to accept gifts ,* or to carry 
on trade. 

Expenses of equipment and 
voyage. 


s- 77 - 


Salary of governor-general, 
governors, and members of 
their councils to be reduced 
by amount of any pension, 
&c., received by them. 


s. 78. 


Power to make regulations as 
to patronage. 


Amended, as to communica¬ 
tion of order of removal, by 
21 & 22 Viet. c. 106, s. 38. 
Reproduced by s. 21 (1). 

Reproduced by s. 21 (2). 

Not reproduced. The section 
(60) as to appointments made 
in such cases is repealed by 
the S. L. R. Act, 1874. 

Reproduced by s. 80. Amend¬ 
ed, as to members of the 
Governor-General’s council, 
by 24 & 25 Viet. c. 67, s, 4. 

The salaries of the Governors 
of Madras and Bombay, and 
of members of council, have 
since been fixed by the 
Secretary of State. 

Reproduced by s. 117 (4): ( 5 )- 


Repealed by 43 Viet. c. 3, s. 5. 


Reproduced by s. 80. 


Amended by 21 & 22 Viet, 
c. 106, s. 30. Reproduced 
by s. 90 (1). 
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Session and 
Chapter. 

3 & 4 Will. 
IV, o. 85, 
h. ;<>. 


H. 80. 


NS. 8 l 83 , 

8 . 8 .|, 

H. 85. 
8. SO. 


s, 8;. 


8 . 88 , 


Title and, Short ('on tent#* 


If governor-general, Aw., re¬ 
turns to Nuropc liis office 
vacated. 

Resignat ion of oilin' by gover¬ 
nor-general, Aw. 

iSnlnry and allowances to coast' 
from dalo of departure or 
resignation. 

Salary and allowances not 
payable during absence. 

Payment of salaries and allow- 
nnot'H (o representatives, 

Disobedience ami breneh of 
duty. 


Pawn (o la' made against illicit j 
entry or residence. 1 


Power lo hold land 


No diHabilitioH in respect of 
religion, (colour, or place of j 
birth. 

Lawn lo be made for mitigat¬ 
ing and abolishing slavery. 


8. 80. 


Salaries of Bishops of Mat Iran 
and Bombay. 


h. no. 


Salaries of Bishops of Mad ran 
and Bombay to la' in lieu of 
foes, 


K. 01, 


Expenses of equipment ami 
voyage. 


h. <J2, tlurindietion of Bishops <4 
I Mad raw and Bombay, 


fen. 


Remarks. 


Reproduced By s. 82, except 
an to mode of resignation. 
Set' note on 33 (ho, Hr, 
I W, H. ,17. 


I 

Reproduced by h. Si (3), 


Reproduced by h. n/ (2), (3). 


Repealed, S. B. R, Act, i8<>o. 

Not rt'protluet'd. This diree- 
t ion has bt't'n obst'rvt'tl, See 
Act III of 1804. 

Repented, S, B, R. Act, i8o<>. 

Onu 11 t'tl as nolonger necessary. 
May la* repealed or modified 
by Indian legislation. See 
3 » & 33 Viet, e, <K>» h. 3. 

Reproduced by h, 41. 


Not reproduced. This direc¬ 
tion has been observed by 
(he passing of Act. V of 
1843, Repealed, as to U.K., 
S. B, R. Act, 1888. 

Reproduced by s. 113. These 
salaries may now he fixed anti 
altered by the Secretary of 
State under43 VieBe. 3, s, 3. 

Rt'protluet'd by s, 113. 


Not reproduced, Repealed by 

43 Viet. e. 3, b, 5. 

.Reproduced by m. no. 
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Session and 
Chapter. 

3 & 4 Will. 
IV, c. 85, 
s. 93 * 

s. 94. 

s. 95 * 
s. 96. 

s. 97 * 

s. 98. 

s. 99. 

S. IOO. 

S. IOI. 

S. 102. 

ss. 103-107. 
ss. 108-111. 

S. 11 2. 

ss. 113-1x7- 


QOI 


Title and Short Contents. 


Power to fix and vary limits of 
dioceses of Calcutta, Ma¬ 
dras, and Bombay. 

Jurisdiction of bishops of Cal¬ 
cutta, Madras, and Bombay. 

Hisliop of Calcutta to be 
metropolitan. 

His ju isdiction 

Superintendence of archbishop. 

Subordination of bishops of 
Madras and Bombay. 


Pensions of bishops 

Payments where Bishop of 
Madras or Bombay dies on 
voyage to India, &c. 

Pensions of bishops 

Consecration of person re¬ 
sident in Lidia appointed 
to bishopric of Calcutta, 
Madras, or Bombay. 

Visitations of bishops of Cal¬ 
cutta, Madras, and Bombay. 

Limitation to salary of arch¬ 
deacon. 

Limitation to expense to be 
incurred in respect of 
bishops and archdeacons. 

Chaplains of Church of Scot¬ 
land. 

i Grants to other sects . 


Government of St. Helena 


Remarks. 


Reproduced by s. no. 
Reproduced by s. no. 

| Reproduced by s. no. 

Repealed, S. L. R. Act, 1890. 

Not reproduced. See note {b) 
on s. 113. 

Reproduced by s. 113. 

Not reproduced. Superseded 
by 43 Yict. c. 3, s. 3. 

Reproduced by s. n 2. 

Reproduced by s. 113. 

|> Reproduced by s. 113. 

Reproduced by s. 115. 

Reproduced by s. 116. 

Repealed, 16 & 17 Viet. c. 95, 
s. 36. 

Repealed, S. L. R. Act, 1874. 

Not reproduced. Excepted 
from repeal. 

Repealed, S. L. R. Act, 1S74. 
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/S lemon and 
Chapter, 


Title amt Short ('antenly. 


Hem* If I'M, 


5 & o Will. 
IV, e. ^ 


Tho India ^orth-Went Ih'o* 
vinoes) Act, iHrtfi. 


Power to appoint u lieutenant 
governor for the North 
Wedem Provimes. 
j Quulillration for that oihee , 
| Power todeelareedenf of that 
liotitofmnf-gov<‘roor'H 
(t) territories , 


Repealed, H, L, It, Aef, is,*, 
Not reproduced, SjH*nt, 


Reproduced by *< | |y 


) nut horif y 


; Will. IV, 
A t Viet. 


Not reproduced. Su|mm-.< ded 
by *H A ,** 1 Viet, *\ f lt | t 
Not reproduced, Superseded 
by t; A 18 Vui c, ; 7 , M , 


<*• 47 * 

HH. 1, 2, t. 


Tho India Offioew* Salarto* 
Act, 1887. 

Leave of abnenee . 


Nee a, *S, 


5 &() Viet. 

e. I it), 


Tho Indian Bishops Act, 
1842 . 

Furlough of bishops 


FurloughallowatuM^ofbtHlmjm 


Neeond furlough of bishops 


Furlough allowanee to hut 
tme bishop at a time, 


Not 1 eju’odueed, Nupeftieded 
by A Vu-t, v, f»i, 

Not reprodueml, Superseded 
by 44 Va t, e, p h, 4, 

Not reproduced, Huperwuled 
by b| A ti Viet, e, 62. 


Allowance to acting Bishop of 
Calcutta. 


Not reprodneed, Superseded 
by 44 A Viet, e. <»2, and 
4,1 Viet, e, 4* h. 4, 


Not reproduced, .Superseded 
by 44 Viet, t\ 4* a, p 


r6 & 17 
Viet. e. ptp 


Tho Government of India 
Act, 1858. 

Continuance of powers of East 
India Company. 


Not reprodneed, Superseded 
by -m A* .*.* Vud , e. tod, s, t. 


hh, 2 -44. 


Suspension of 4 & 4 Will, 1V, 
(5. 85, h, 38, an to division of 
Bengal into two presidencies. 

Continuance of 5 Ad Will. IV, 
c * 5 2 » «* 2, an to appoint¬ 
ment of a litMittmant-govnr- 
nor of the Northwestern 
Provinces. 


Rejtetded, N. L, It. Act, tH;8, 

Not reproduced, Nee note to 

4 A 4 Will. IV, e, 85, a. 48, 
supra. 

Not reprodneed, Nee note to 

5 & u Will, IV. e. «;.b h. i* 
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Session and 
Chapter. 


16 & 17 
Viet. c. 95, 
s. 16. 


Title and Short Contents. 


Power to declare that the 
Governor-General shall not 
be Governor of Bengal. 
Power to appoint a governor 
of Bengal. 


Cesser of power to appoint a 
deputy-governor of Bengal. 


Power to appoint a lieutenant- 
governor of Bengal. 

Service qualification for office 
of lieutenant-governor. 

Power to declare and limit 
authority of Lieutenant- 
Governor of Bengal. 


Remarks. 


Not reproduced. Superseded 
by 17 & 18 Viet. c. 77, s. 5. 

Not reproduced. Superseded 
by appointment of lieuten¬ 
ant-governor. See note to 
24 & 25 Viet. c. 67, s. 46, 
infra. 

Not reproduced. Unnecessary 
now that a lieutenant- 
governor of Bengal has been 
appointed. 

Not reproduced. Power exer¬ 
cised. 

Reproduced by s. 55 (3). 

Not reproduced. Superseded 
by 17 & 18 Viet. c. 77, s. 4. 


s. 17. 


Power to constitute one new 
presidency. 

Power to authorize the ap¬ 
pointment of a lieutenant- 
governor, and to declare the 
extent of his authority. 


Not reproduced. The power 
of appointing a lieutenant- 
governor was exercised and 
exhausted by the appoint¬ 
ment of a lieutenant-gov- 
emorof the Punjab in 1854. 


s. 18, 


Repealed, 28 & 29 Viet. c. 17, 


s. 19 


88 . 20 , 21 

88. 22-24. 


s. 25 
s. 26, 

s. 27. 


Enactments as to existing 
presidencies to extend to 
new presidencies. 


Pines, forfeitures, and es¬ 
cheats to form part of the 
revenues of India. 

Disposal of escheats, &c. 


Not reproduced. 


Repealed, S. L. R. Act, 1878. 

Repealed, 24 & 25 Viet. c. 67, 

s. 2. 

Repealed, S. L. R. Act, 1878. 

Repealed, 24 & 25 Viet. c. 67, 
s. 2. 

Reproduced by s. 22 (2) (c), {d). 
Reproduced by s. 34. 
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Settaion and 
Chapter. 


Title and Short (*ontents t 


lit mark>% 


16 <& 17 

Viet.. 0 . <)$, Powm-tn appoint commimion- Omitted hh mm.saury, 'J '| 10 

h. 28 . ( >™ to report, on reform*. power eoiilW. if nere^urv'. 

propoKe.1 l.y (In- Indian Uw heexereim-.I without express 

<’ommi«mum>rx. k'Hixlittivi' authority. 


HH. . 3 <) ? I. 


Repealed, S, I*. It, Art* xHyn, 


«• 3 --* Regain tions an |<> leave and by h. Ho. 

furlough. 


HH. 33 , 34 . 


Repealed, N. t ## IF Aef* {syt 


h. 35 * Salarien of eommanderdn* Reproduced By a, Hu 
ehief in India and lieu* 
tenant-governors. 


hh. 36-43,. 

17 & nS The Government of India 
Viol, 0.77, Act, 1854 , 

H, i. Authority for panning letters 
patent under the Great Neal 
Goanler-signature of war ratlin 
under the Royal Sign Manual 


Ropoalod, N. I, R t Art* {H;H, 


Repealed* S, f*. R, Ao!» sHiji, 


H * 2 * * Repealed, S, E. It, Aid* 

h, 3* Rower to take (orrdory undor Reproduced by «, 
tho« immediate authority 
and management of the 
Governor-General in Goun¬ 
od. 

Saving aw to laws . . . Reproduced hy a, yH, 

h. 4. Rower to deelare authority Repmdueed hy *, 
of Governor, &.<«,, of Bengal 
and the North- Western Pm* 


h. 5. Powers tin to Bengal not trans- 
ferred to Ueartenant-Gover- 
nor of Bengal or North- 
Western ProvineeM to vent in 
Governor-General in Goun- 
cil. 

Governor-General of .India to. 
he no longer Governor of I 
Bengal. 


Not reproduced, Spent, 


h. 7 . I Definition of * India : 


j Repealed* H, U ||, Art, 1K7K, 

. j See delmitionn in a, u. 
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jS ession and 
Chapter. 


Title and Short 


Contents. 


Remarks. 


17 & 18 
Viet. c. 77, 

s.8. 

31 & 22 

Viet. c. 108, 
s. 1. 


s. 2. 


s. 3. 


s. 4. 


s. 5. 

s. 6. 


s. 7. 


s. 8. 
s. 9. 
s. 10. 


S. II. 


Act to be construed with 16 
& 17 Viet. c. 95. 

The Government of India 
Act, 1858 . 

Transfer of Government of 
India to the Crown. 

Definition of £ India ’ . 

Government of India by the 
Crown. 

Revenues of India. 

Secretary of State to exercise 
powers of East India Com¬ 
pany. 

Counter - signatures of war¬ 
rants. 

Number of Secretaries and 
Under-Secretaries of State 
who may sit in House of 
Commons. 


Salary of Secretary of State 
and Under-Secretaries. 

Number of members of Coun¬ 
cil of India. 


First members of council 

Vacancies in council 

Not less than nine members 
of the council to have 
resided in British India. 

Members of council to hold 
office during good beha¬ 
viour. 


s. 


Removal of member on ad¬ 
dress of Parliament. 

Seat in council disqualifica¬ 
tion for Parliament. 


s. 13. I Salary of members of council. 

X 


Not reproduced. 


Not reproduced. Spent; see 
s. 2 (s. 1 of Digest). 

See definitions in s. 124. 

Reproduced by s. 1. 
Reproduced by s. 22 (i), {2). 

r Reproduced by s. 2. 


Excepted from repeal. 


Repealed, S. L. R, Act, 1S7S. 
Reproduced by s. 2 (3). 

Amended by 52 & 53 Viet, 
e. 65, s. 1. Reproduced by 
s. 3 (!)* 

Repealed, S. L. R. Act, 1878. 
Repealed, S. L. R. Act, 1892. 
Reproduced by s. 3 (3). 


Superseded by 32 & 33 Viet, 
c. 97, s. 2, except as to mem¬ 
bers appointed under 39 
Viet. c. 7. Reproduced by 
s. 3 (6). 

Reproduced by s. 3 (8). 

Reproduced by s. 4. 

Reproduced by s, 3 (9). 
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AosWoa ami 
( 7 Ut pt fT. 


TUlr amt tihart Cm fait# 


tit mark#, 


21 &2 
Vioh e. 


«H, 24 & 


’• Rstnbliduuouf of Soeretary of 
Blnio. 

r . (Ann ponait that to nthem 

Superannuation tdlnwauoo to 
nllioera I nuiGlon t*tl from 
homo oNinbiiNhimmt of Htn4 
India Company to Some 
tury of SfutoVi oHtahiiah 
meat. 

Supemmumfmtt ullowunoo to 
oHioem appointed 00 Seoro- 
tnry of Sintra eatabliah- 
motif. 

* ihifioH of Conned of India 

Signature and uddrmt of 
ordorn* fav, 

Committeea of eotmed* K*\ . 

Viee* president of ommoit 

Quorum of emmed, 

Who to promde ni mooting* , 

Ooimotl may aef notwif h- 
ntmutiny varaney. 

Mooting whan to ho hold , 

Procedure at. moot ingn , 

Submission of ordera toootm- 
otl and record of npimotm. 

IVovtHion for oiwom of urgency. 

Communication of secret, or- 
dom to India. 

Secret dtHpateheM to Rnglund. 

Appointment by Crown of-. 

Governor-general 
Fourth ordinary member 
<d governor -general's 

oomioil, 

Governors of presidencies, i 
Ad vocal os-general . , J 


Rej»euM, *2 & m Viet. 0. 97f 

H * 5» wit »oh woof ton in ro« 
pmhd by ah,It, Act, 1883. 

Reproduced by n, 18. 

Repealed* »S, h. H. Act* t,S;H. 
Not reptodnood. Hemmal. 


Reproduced by a, it). 


Reproduced by 0, 
Reproduced by a, 1 


'«* H <!)• (a). 

H. 7 (I). 

«• (3)* 

«. ; (j) 


| Reproduced 

Reproduced 

Reproduced 

Reproduced 

Reproduced 

Reproduced 

Hoprodttood 

Reproduced 


Reproduced by h, j (1 \ 

Reproduced by n. 14 (t). 

Reproduced by a. 14 (.»). 

Reproduced by h, 37. 
Repealed* S.R.R, Am, i8;8. 


Reproduced by h, 50 (j). 
Reproduced by a. j < >9. 
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Session and 
Chapter . 

Title and Short Contents . 

Remarks. 

21 & 22 
Viet. c. 106, 
s. 29 
{continued). 

Appointment of members of 
councils of governor-gene¬ 
ral and governors. 

Appointment of lieutenant- 
governors. 

Repealed, S. L. R. Act, 1878. 

Reproduced by s. 55 (2). 

s. 30 

Regulations as to the making 
of appointments in India. 
Power to restore officers sus¬ 
pended or removed. 

Reproduced by s. 90. 

Not reproduced. 

s. 31. 

. 

Repealed, S. L. R. Act, 1S78. 

8. 32. 

Regulations for admission to 
covenanted civil service. 

Reproduced by s. 93. 

s* 33 * 

Cadetships and other appoint¬ 
ments. 

Reproduced in substance by 
s. 20 (1). 

s. 34. 

Regulations for admission to 
cadetships. 

Spent. 

s * 3S * 

Selection for cadetships 

Reproduced in substance by 
s. 20 (1). 

8 . 36. 

Mode of making nominations 
for cadetships. 

Not reproduced. Virtually 
repealed by abolition of 
Indian Army. 

s. 37. 

Regulations as to appoint¬ 
ments and admission to ser¬ 
vice. 

Reproduced by s. 20 (2). 

s. 38. 

Removal of officers by Ciown 
to be communicated to 
Secretary of State in 
Council. 

Reproduced by s. 21 (1). 

S. 39. 

Property, &c., of East India 
Company— 

To vest in Ciown 

To be applied for purposes 
of Government of India. 

Not reproduced. Spent. 
Reproduced by s. 22 (3), 

s. 40. 

Power of Secretary of State— 

(1) To sell, mortgage, and 
buy property. 

(2) To make contracts 

Reproduced by s. 31. 

Reproduced by s. 32 (1). 

s. 41. 

Control of Secretary of State 
over revenues of India. 

Reproduced by s. 23* 
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jSVW n// (tltd 
('haptvr* 


Ytob r. too, 

«• 4-< 


h. 


Tith and Shaft Cantmin, 


Appliont ion of rovomms, 
Monoy vohIoi! in frown, 
or aooruiug from pmporty 
to bn appliod in aid of 
lVvoiiH':; 


Urmarkn, 


Boproduood by h, 


Aoootmi of »Soomfnry of Kfntt' j Hoprodnood By h. .»q, 
in Cnunoil with Hank. 


H. ,|4, 

h, ,p, 


H. ,|fi. 

H. ,\y, 

h, 48. 

H. 40. 

H, i. 

H. 51, 

H. 5 .*. 

h. 54, 

H. 54. 

H. 55- 


H. $(h 


.! lifiM'iiIi'iI, S. 1,. It. Act. IR;,S. 

Sfdi'k Hirinml;. (n liiMijii'llfil ill ' Nut t'i*|>ru(lurri|, Spent 

Bank. 1 * 


Bvory rmoli arrotmi to ho a 
publio ammnt. 


I’owtTH of NorrHury of Nuto 
an <0 Halo and purolmao of 
wf or k, 

DiHpoMal of othor aoruritir.s , 

Nxorobioof borrowing power.-*. 

Borgory of bonda . 

Sytdom of mining warrant# 
for pay moot, 

A ml if of Indian nmnmt# 

Amount# fo bn annnally laid 
boforo Barliamonf. 

Communirnfion io Parliament 
of order# for oommonetng 
hOHfilifi(‘H, 

Bx| x'ohoh of military npora- 
tionH boyond (In' frontier, 

Military and naval forvo.i of 
Kawf India Company traiw- 
forrod to (bo (frown. 


| Beproduerd by #, ,?t; 

I 

Bopralrd, K, B. ft, A,d, 0S; t S, 
Brprodurod by #, 

Bfprodnrod by h, 

Brprodo.vd by h . »»K. 

Bopoabnf. S. I., ft. Art, nSoi. 

No< reprndtwed, Nuperneded 
by On lor in Counril of 
Augunt 2*% 1 Hf»i>, 

Jtopmdnood fry a. y», 

Kopmdueod by #, jo, 

Heprodueod by h, th, 

Beproduord by h, **4, 

Not rnprndtiml. 


H* 5;* 


Indian force# of Crown , 


H. 58. 


Servant# of Bant India Com¬ 
pany tranHforriHi to the 
Brown, 


Not reproduced, Supernaled 
by ij & ,»4 Viol. 0, 100. 

Not reproduced. 




















^ historical introduction 9 

tion. Such monopolies were in strict accordance with the 
ideas, and were justified by the circumstances, of the time. 

In the seventeenth century the conditions under which 
private trade is now carried on with the East did not exist. 

Beyond cei tain narrow territorial limits international law did 
not run, diplomatic relations had no existence h Outside 
those limits force alone ruled, and trade competition meant 
wai. At the present day territories are annexed for the sake 
of developing and securing trade. The annexations of the 
sixteenth century were annexations, not of territory, but of 
trading grounds. The pressure was the same, the objects 
were the same, the methods were different. For the successful 
prosecution of Eastern trade it was necessary to have an 
association powerful enough to negotiate with native princes, 
to enforce discipline among its agents and servants, and to 
drive off European rival3 with the strong hand. No Western 
State could afford to support more than one such association 
without dissipating its strength. The independent trader, 
or interloper, was, through his weakness, at the mercy of the 
foreigner, and, through his irresponsibility, a source of danger 
to his countrymen. It was because the trade monopoly of 
the East India Company had outlived the conditions out of 
which it arose that its extinction in the nineteenth century 
was greeted with general and just approval. 

The powers of making laws and ordinances granted by the Legisla- 
charter of Elizabeth did not differ in their general provisions pj^ers of 
from, and were evidently modelled on, the powers of making Coin P an y* 
by-laws commonly exercised by ordinary municipal and com¬ 
mercial corporations. No copies of any laws made under the 
early charters are known to exist. They would doubtless 
have consisted mainly of regulations for the guidance of the 
Company’s factors and apprentices. Unless supplemented by 
judicial and punitive powers, the early legislative powers of 

1 The state of things in European waters was not much better. See the 
description of piracy in the Mediterranean in the seventeenth centui j in 
Masson, Histoire du, Commerce Fran pais dans le Levant, chap, it 
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21 & 22 
Viet. e. 106, 

s. 59. 

Orders of East India Com¬ 

Reproduced by s. 123. 

a. 60. 

pany. 

Cesser of functions of pro¬ 

Not reproduced. Spent. 

s. 61. 

prietors and directors of 
East India Company. 

Board of Control abolished . 

Not reproduced. Spent. 

■ s. 62. 

Records, &c., of East India 

Not reproduced. Spent. 

s. 63. 

Company to be delivered to 
Secretary of State in Coun¬ 
cil. 

Exercise of powers of gover¬ 

Reproduced by s. 84. 

s. 64. 

nor-general before taking 
seat in council. 

Existing provisions to be 

Not expressly reproduced. See 

s. 65. 

applicable to Secretary of 
State in Council, &c. 

Rights and liabilities of the 

general saving in s. 121. 

Reproduced by s. 35 (1), (2). 

s. 66. 

Secretary of State in Coun¬ 
cil. 

Repealed, S. L. R. Act, 1878. 

s. 67. 

Treaties, liabilities, and con¬ 

Reproduced by s. 123. 

s. 68. 

tracts of East India Com¬ 
pany. 

Secretary of State and Coun¬ 

Reproduced by s. 35 (3). 

SH. 69, 70. 

cil of India not personally 
liable. 

Repealed, S. L. R. x\et, 1878. 

s. 71. 

East India Company not to be 

Not reproduced. East India 

as. 72, 73. 

liable in respect of claims 
arising out of covenants 
made before Act. 

Company dissolved. 

Repealed, S. L. R. Act, 1878. 

s. 74. 

Commencement of Act . 

Not reproduced. Spent. 

S. 75 - 


Repealed, S. L. R. Act, 1S7S. 

22 & 23 
Viet. c. 41, 
s. 1. 

The Government of India j 
Act, 1859. 

Power to sell, mortgage, and | 

Reproduced by s. 33 (1), {2) 


buy pi operty and make con- j 
tracts in India. | 

( 5 ). 
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(iOVKRNMF.NT OF INDIA 


Mellon aud 


Tiiir ami Shart < 'minds. 


la marks. 


Vicl.o. 41, Form of oxooution of iiwur- Amt'iidod by >, * ,, Vi „, 
»• ••• <»»•<•* in India, | s „, 2 ; I it-, mu I ui'ci I 

,, , 1 *• M ( 0. 

ftnforoomont iigninut. Sooty rod by «. » t ,i 

fury of SI a to. | 1 

Minri'i ary of Stnto, S,.„ not Itoproduood by n. n(,l 
personally liable. i * ' ' 1 ‘ 

h. .?• Modo of nigning draft* <m Itoproduood bv m. < »i 
Bunk of Kughuid. • 

n. 4. Validity of unnlrnotH umdo Not roprnduoud. .Spoilt, 
ooforo paming of Act. . 

«■ 5- Oil to 

Kxouittinii of ountrnolH nuido J Not ivprnduood. Spoilt. 

*\V Necrelary of Slate. ^ » 

"• (l ‘ , A,,, ‘" ,w " r "KidiiKl Sooro.; Itoproduood l.y a. .< 1,1 
! tiu-y of SIhIo. j ’ ,m '* 

> t 

1 ‘ 

2 4 I Uo Indian Civil Bocvico - 

Vivt. <*, 5,1, Ant, mm. 

n. I. Validation of nppointmont:. . Not roproduood, Spout. 

n. 2. ONIooh rt'Horvod tooovonmitoil Itoproduood l.y ,1. „ 

eivil aervicc. j * 

hh. .t. 4. Fuwor to imdto prnvMomd „p. j Itoproduood l.y a. 
jxHid incnlH in certain cumcm, 

a. S. Oilioo.H not row-rved to oovo- Coyorod l.y n. (,.). 

Minted civil service. 

h, 6, Savin# m io lieutenant- Schedule II doca not include 
governor, Heulennnt-governor, 

h,;, I^Hnilof^aeo. HI. 53, Not retrod need, Spent, 

H. $<>, &C, * 

Mu LjHt of «m<Hw rtwrvwl to Reproduced I»y Schedule I! 
covenanted civil nervine, 

, , 2 4 ^ *5 Indian Counaii* Aot, 

Wet. <% 67, ism. 

,SlmrtU "‘' .... Not. ropmdueod. Spout. 

h. 2. Itopoul of onuotmontH . . Not roproduood. Spoul,. 

K-.t. Numborof inomhorHofgovor. Amomlod by ?7 & pS Vint 

imr-gonomPH oouuoil. Koprodnood by 

' «• ,iu (2). 













in] DIGEST OF STATUTORY ENACTMENTS 


311 


Session and 
Chapter. 

Title and Short Contents . 

Remarks. 

24 & 25 
Viet. c. 67, 

Number of appointments to 
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(continued). 

be made by Secretary of 
State. 
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must have served in India. 

Member to relinquish military 
duty. 

One member to be a barrister. 

Number of appointments to 

Reproduced by s. 39 (3). 

Reproduced by s. 39 (5). 

Reproduced by s. 39 (4). 
Reproduced by s. 39 (1). All 


be made by Crown. 

members are now appointed 

s. 4. 

Power to appoint commander- 
in-chief an extraordinary 
member. 

Present members of governor- 

by the Crown. See 32 & 33 
Viet. c. 97, s. 8. 

Reproduced by s. 40 (1). 

Not reproduced. Spent. 

s. 5. 

general’s council to con¬ 
tinue. 

Power to appoint, a fifth 
member. 

Salary of members 

Power of Secretary of State, 

Not reproduced. Spent. 

Reproduced by s. 80. 
Reproduced by s. 83. 

s. 6. 

or Crown, to make pro¬ 
visional appointment to 
office of member of gover¬ 
nor-general’s council. 

Appqintment and powers of 

Reproduced by s. 45. 

s. 7. 

president of governor-gene¬ 
ral’s council. 

Powers of governor-general 
when absent from council. 

Absence of governor-general 

Reproduced by s. 47 (1). 

Reproduced by s. 46. 

s. 8. 

or president from council. 

Power to make rules and 

Reproduced by s. 43 (2). 

s. 9. 

orders for governor-gene¬ 
ral’s executive council. 

Council where to assemble . 

Reproduced by s. 42 (1). 


Governor of Madras or Bom¬ 
bay when to be an extra¬ 
ordinary member of gover¬ 
nor-general’s council. 

Lieutenant-governor when to 

Reproduced by s. 40 (2). 

Reproduced by s. 60 (6). As 


be an additional member of 

to chief commissioners, see 


the council. 

33 Viet. c. 3, s. 3. 
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Bank of England. | 
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before 1 Mowing of Aet. j 

«* 5- Ditto . . , L 
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Ii,V Meerclnry of .State, j ' 

h. 6. Aeliona by or a«ainsd Seerc- U'rprodt. Iliya u (tl 

tary of Stilly. • •" 1 '■ 

24 & 25 The Indian Civil Servian 
Vint. n. 54,, Aet, 1801 . 

». x. Validation of appointnteniH . j Not reproduced, .Spent. 

n. 2. OflicoN rcMervrd to covenanted ■ Rrpmdu.I Iiv m. o j. 

civil nor vice. j 

HH * ^ 4 * Bovver to make provinional up Ueprodueed by h. 

)>oint menta In certain eaHea. 

h. 5. Om<‘CH not, reaerved to eo-ve- < Wered by a, ,*<» (,*}. 
nantod civil Her vice. 
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Kovemoi. Iicu!rnaid-(j;uvcrnnr. 

h. 7 - Kcpeal of Geo. Ill, n. 52, Not reproduced. Kiirnt. 

H. 56, <&<!. 

Soli. Fiat; of offiecM rexervod to Reproduced l.y Schedule II 
covenanted civil Hervtee. 

24 & 25 The Indian Council* Aat, 

Vil ‘t- 0. (>7, 1801 . 

l ' , '° • Not reprodneed. Sjicol. 

H - 2 - . . lU of cnaetmcufH . . Not reproduced, Spent. 

H-.I. Nmnlinr of mnndiorM of K ovo,.. Amondod hy i7 & f .H Viet 
nor-gonorul'H council. ... H,,,,,,,,in,.,.,! by 
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Reproduced by s. 43 (2). 

s. 9- 

orders for governor-gene¬ 
ral’s executive council. 
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I* li¬ 
the Company could luirdly have boon outdo ofhvfiud l..i ,»u\ 
further purpoM*. But (hoy arc of hiutorioul inloioM. .•* the 
germ out of which tl>o Anglo-Indian uudoa won- ultuuiit.-h 
developed. In thin connexion I hoy may he u.-efnlK emu 
pared with the provisiona which, twenty eight ><-.u . after 
the charter of Elizabeth, wore grunted 0* the fmtndet, .-{ 
Massachusetts. 

Kcscm- In 1628 Charles l granted a charter to I hr C*netmo end 

Masfa°a-Company of the Massac 1 !msot1Bay in NVu Kmthmd tl 

oh use Ub c * roaioci a form of government eombhting cf a wn’iiu't, 

Company. .. ' , r t 

deputy governor, and eighteen assistants and dim fr«f Ifirin 

to hold four times a year a genera! meeting **f tin* * mnjMin 

to be called (he 'great and genera! Court/ m whirls gennal 

court 'the Governor or dejmtie Governor, and nob «4 fh* 

assistants and freemen of the Cumjmnv ;m ?dmll I**’ pH^rut 

shall have full power and authority to choo.e othrj pem»»n* 

to he free of the Company and to elect and cmeUButr «>m h 

officers as they shall think littt* for mumming the ait.um of 

the said Governor and Company and to make Cower, ami 

Orel 1 nances for the Good a,ml Welfare of the male Cmn|MU\ 

and for the Government and Ordering of the >»utd Baud*'-- and 

Plantasion and the People inhabiting and to mitalnf fin 

same, see as such Lawes and Ordinance:-. hr* mg eontfai) »*i 

repugnant- to the Lawes and Statute;* of tide mu lenline *4 

England.’ The charter of was leplucod tn in^i l»\ 

another charter, which followed the mute getieial line,, hut 

gave the government of (he colony a hm cummcicm! end m**i* 

political character. The main provision.'* of the okofn *4 

1691 were transferred bodily to the Mnwmelnmrtm »onu 

tion of 1780, which is now in force, and wlimtt, a*. Mr in v- »• 

remarks \ profoundly inliuenml (he convention that pi* turn d 

the federal constitution of the Catted State* in t;*s; 

Thus from the same germs were developed the mdepmtdeiii 
republic of the West and the dependent empire of the K„,»t 

1 American (hmmonwmlllt, pfc, elmj*. %k\su, Mrr «bu ta,01, iinu.h 
Dominion in India, p. 54. 
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Sermon ana 
Chapter. 

Title, and Chart Contents. 

Ite m arks. 

24 & 25 
Viet. 0. 104 

.Power to revoke, alter, or sup- 

Spent. 

s. 17. 

plomont letters patent ol 


s. 18. 

high courts. 

Repealed by 28 & 29 Viet. 

B. 11). 

Reliuitiou of * barrister ’ 

c. 15, s. 2, which section is 
itself repealed by S. L. R. 
Act, 1878. 

Reproduced by s. 96. 


Local government. 

Reproduced by ws. 97 (2), xoo, 

28 & 20 

The Indian High Courts 

102. 

Viet. <.\ 15, 

Act, 1805 . 


M. 1. 

tension of I inn* for granting 

Not reproduced. Spent. 

M. 2, 

mnv letters patent for high 
courts. 

.Repealed, S. L. R. Act, 1878. 

s- 3 * 

Power to make orders altering 

\ 


local limits of jurisdiction 
of high courts. 

r Reproduced by s. 104. 

H. 4. 

Power to disallow such orders. 

1 

B. 5. 


Repealed, S. L. R. Act, 1878. 

H. (). 

(Saving of legislative powers 

Reproduced by s. 104. 

28 & 20 

of Governor -(General in 
Council. 

The Government of India 

Viet. <j. 17, 

Act, 1805 . 


B. I. 

Power of (hrvcruor-General 

Reproduced by s, 63 (1) ( h ). 

8. 2. 

in Council to legislate for 
British subjects in Native 
States. 

Poregoing section to be read 

Section 22 is incorporated in 


as part of s. 22 of 24 <fc 25 

s. 64. 

«■ 3 - 

Viet. e. 67. 

.Repealed, S. L. R. Act, 1878. 

s. 4. 

Power to appoint territorial 

Reproduced by s. 57. 

s- 5- 

limits of presidencies and 
lieu tonai 1 t-go ver n orsh i ps. 
.Disallowance by Secretary of 

Reproduced by s. 57, prov. (2). 


State of proclamation alter¬ 
ing boundaries of province. 
Sanction of Crown to procla¬ 

Reproduced bys. 57, prov. (1). 


mation transferring entire 
district, 
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Session and 
Chapter. 

Title and Short Contents. 

Item arks. 

24 & 25 
Viet. 0. 104, 

Power to revoke, alter, oi\sup- 

Spent. 

s. r 7. 

plenient letters patent of 


s. 18. 

high courts. 

.Repealed by 28 & 29 Viet. 

H. I<J. 

Definition of *■ barrister ’ 

e. 15, s. 2, which section is 
itself repealed by S. L. It. 
Act, 1878. 

Reproduced by s. 96. 


Local government. 

Reproduced by ss. 97 (2), 100, 

28 & 29 

The Indian High, Courts 

102. 

Viet. e. 15, 

Act, 1865. 


8. 1. 

Lx tension of 1 ime for granting 

Not reproduced. Spent. 

M. 2. 

now letters patent for high 
courts. 

Repealed, S. ,L. R. Act, 1878. 

«. 3* 

Power to make orders altering 

\ 


local limits of jurisdiction 
of high courts. 

Reproduced by s. 104. 

H. 4. 

Power to disallow such orders. 

1 

H. 5. 

. 

Repealed, S. L. R. Act, 1878. 

H. (). 

Saving of legislative powers 

Reproduced by s. 104. 

28 & 29 

of <Governor - (General in 
Council. 

The Government of India 


Viet. e. 17, 

Act, 1865. 


8. I. 

Power of Governor-General 

Reproduced by s. 63 (1) (?>). 

8. 2. 

in Council to legislate for 
British subjects in Native 
States. 

Foregoing section to be read 

Section 22 is incorporated in 


as part of s, 22 of 24 & 25 

s. 64. 

8. 3. 

Viet. e. 67. 

Repealed, S. L. R. Act, 1878. 

8. 4. 

Power to appoint territorial 

Reproduced by s. 57. 

8. 5. 

limits of presidencies and 

1 i cm ton ant-go vernorshi ps. 
Disallowance by Secretary of 

Reproduced by s. 57, prov. (2). 


State of proclamation alter¬ 
ing boundaries of province. 
Sanction of Crown to procla¬ 

Reproduced by s. 57, prov. (1). 


mation transferring entire 
district, 
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O * 33 

Tbo Government of India 

Viol. 0. (p/ 

Aot* 1800. 

H. I 

VitoiinotoH in Potmeil of India 
to bo lillod by Secretary of 
Si ate, 

8 , J 

"CVrin of office of member of 
Potmeil of India, 

K, 3. 

Power lo reappoint member. 

H. 4 . 

Former Aefh lo apply (0 fid uro 


momb(‘i‘H, 

n * ,1* 

8 . 0 , 

HoNignal ion of member , 
Penniou of membetx ap¬ 
pointed before f bo Act, j 

h, y. 

1 

C'buniH lo omnpoiiHHlion , 1 

8 . 8 , 

Appoint men! of ordinary 
momborn of I bo ootmodn /if 
Ibo governor general and J 
governors, ! 

8«^ & 88 

Tim Indian Commits Act, 

Viol. 0, <)S, 

1800. 

8, 1, 

Power of < Governor <bmernl 
in Dmmoil in legislate for 

8 , 2 , 

native Indian Mubjoein, 

8 . 3, 

Power to ropoal or ainoml 
kh, Hi lo 86 of j & 4 \y»lb 

IV* 0. 85, 

88 88 

Tim Government of India, 

Viol.', 0, 3, 

Act, 1870. 

H, 1, 

Powor lo make regulations , | 

H, 2 , 

RegulidtonM In bo won! lo I 
Secretary of State, 

I^iiwh and regulation* to con*. ' I 
Ifni and mi pomade prior 
regulations, 

H. 8* 

ImmionnnDgovomor or oldof I 
eommi.sMionor, when to bo 
an addilional member of 
govonior-genoruPs oounoil, | 


Heproduood by a, ^ (*p 

Poproduood by 8, j {.{), (-p 

Koproduood by a. j 

hlbvt reproduced by language 
of 

Repealed, S, I*. I.i, A(»f, iHHj, 

Reptodneed by a, 3 {7), 

1'b‘prtnbleed by », 4 (r*). Q Ut 
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Reproduced by a, y 
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1 CD. 


■Reproduced by h. u \ (1) (r). 

Rnpmled* & L If, Act, 1883, 

reproduced by languag 
of Digo.il, 


Reproduced by h, 60 (6), 
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SV,s\s ion> (ind 
Ohwplvr, 


33 & 34 
Viot. c. 3 , 
a. 4 . 

s. 5. 


H. 6. 


33 & 34 
Viet e. 59 , 

h. i. 


34 & 35 
Viet. c. 34, 
8. 1. 


8* 3' 


34 & 35 
Viet. c. 63, 
8 . 1 


37 & 3$ 
Viet. c. 77 
a. 13' 


7 Wo tf/irZ GonUmtft* 


Power of governor-general to 
act against opinion of coun¬ 
cil. 

Power to appoint natives of 
India, to oilices reserved to 
tbe covenanted civil sor- 
vieo. 

The East India Contraota 
Act, 1870 . 

Validity of deed, &e. 

Power to vary form of execu¬ 
tion of assurances. 

The Indian Councils Act, 
1871 . 

Validation of Acts of local 
legislatures conferring ju¬ 
risdiction over European 
British subjects. 

Committal of European British 
subjects. 

Power of local legislatures to 
amend and repeal Acts 
declared valid by Indian 
Act XXII of 1870. 

Th© Indian Bishops Act, 
1871 . 

Power to make rules as to 
leave of absence of Indian 
bishops. 

Proviso as to limits of 
expense. 

Th© Colonial Clergy Act, 
1874 . 

Provisions as to Indian 
bishops, 


He mark*. 


Repealed, 8. L. R. Act, 1883. 
Reproduced by s. 44 (2), (3). 

Reproduced by s. 95* 


Repealed, S. R. R. Act, 1883. 
Reproduced by s. 33 (3). 


Reproduced by s. 79 (0). 


Not reproduced. Superseded 
by Indian Act X of 1882, 

s. 447. 

Not reproduced. Superseded 
by 55 & 56 Viet. c. 14, s. 5. 
See s. 76 (4). 


Reproduced by s. 114. 
Reproduced by b. 113. 

Reproduced by s. 1 10 (5). 
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H, I, 
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3,«. 1. 
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VWr ead N7m/7 ('mittaitx. 

The Indian Council* Act, 

1874 . 

Power to appoint a sixth mem- 
I>or to governor-genera Pa 
council. 

Provisions uh to other mem- 
hern to apply to the sixth 
member, 

Thesixth member to be ended 
member for public works. 

Power to diminish number of 
members of governor gene 
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When number diminished, no 
temporary appointment to 
be made. 
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8, and 33 & 34 Viet, r. 3, 
h. 5 . 

(2) Powers of governor- 
general in reaper!. of Inn 
COUHcil, 

Tho Ocmiuill of India Act, 
187 ( 1 . 

Appointment* to Conned of 
India of persona with pro** 
feHHtomd or other peculiar 
({ualiiieatiouH, 

Tho Indian Salaries and 
Allowances Act, 1880 , 

Short title 

Allowances of certain oflleialH 
for equipment ami voyage, 

Power to fix NuhmcN and 
allowaneeM of btnhopw and i 
archdeacon* of (Adentta, 
Mad raw, and Bombay, 

Saving aw to salaries at com- ! 
nieneement of Act. i 

Charges on Indian revenues j 
not to be ineroftHed, j 

licpeal of enact men tH 


iiomtrfa, 

Heprodueed by h, 30 (!), (2), 
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Reproduced by h, 87, 
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‘ Proy Wonn wived reproduced 
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Heprodueed by a, 3 {n) 4 
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Reproduced by w, 113 (1), 
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Session and 
Chapter. 

Title, and Short Contents. 

Mem arks. 

44 & 45 
Viet. e. 63, 

H. I. 

Tho Indian Office Auditor 
Act, 1881 . 

Superannuation allowance of 
India Office auditor and his 
assistants. 

Reproduced by s. 30 (10) and 
s. 126. 

a. 2. 

Short title . 

Not reproduced. 

47 & 48 
Viet. e. 38 , 

B. X. 

The Indian Marine Service 
Act, 1884 . 

Short title . 

Not reproduced. 

HH. 2, 3. 

Power of (lovernoM General in 
(Council (0 mate laws for 
tlui Indian Marine Service. 

.Reproduced by s. 63 (1) (d) f 
(5 Mb). 

B. 4 . 

Such laws - 

to have same force as Acts 
of Parliament. 

to ho judicially noticed by 
all courts. 

Not reproduced. There is no 
such provision in 24 & 25 
Viet. c. 67. 

Not reproduced. As to Indian 
courts, see Indian Act I of 
I872, 8. 57. 

"• 5- 

Restriction on legislation af¬ 
fecting high courts. 

Reproduced by s. 63 (3). 

s. 6. 

Power to place Indian Marine 
Service under Naval Dis¬ 
cipline Act in time of war. 

Left outstanding. 

52 & S3 
Viet e. 65 , 

8. X. 

The Counoil of India Reduc¬ 
tion Act, 1880 . 

Power to reduce number of 
Council of India. 

Reproduced by s. 3 (1). 

8 . 2 . 

Short title .... 

Not reproduced. 

55 & 5 <> 
Viet. 0. 14, 
s. 1. 

The Indian Councils Act, 
1802 . 

Increase of number of mem¬ 
bers of Indian legislative 
councils. 

Reproduced by ss. 60, 71, 73. 

S. 2 . 

Business at legislative moot¬ 
ing" . 

Reproduced by ss. 64, 77. 

s. 3- 

Meaning of expressions re¬ 
ferring to Indian territories. 

Reproduced by s. 60. 

8. 4. 

Vacancies in number of addi¬ 
tional members of councils. 

Reproduced by s. 88 . 
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3 Edw. VII, 
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4 Edw, VII, 
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Powers of Indian local legis¬ 
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Having of powers of Unvernoe 
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CHAPTER IV 


APPLICATION OP ENGLISH LAW TO NATIVES OP 
INDIA 1 


English Jaw was introduced into India by tJio charters Int.ro- 
under which court*) of justice were established for tlie three English ° ! 
presidency towns of Madras, Bombay, and Calcutta. The 1 , aw ' iuto 
chartem introduced the Englinh common and statute law in 
force at the time, ho far as it was applicable to Indian circum¬ 
stances. The precise date at which English law was so 
introduced has been a matter of controversy. Eor instance, it 
lias been doubted whether the English statute of 1728, under 
which Nuneomar was hanged, was in force in Calcutta at the 
time of his trial, or of the commission of his offence. So also 
there has been room for argument as to whether particular 
English statutes, such as the Mortmain Act, are sufficiently 
applicable to tho circumstances of India as to be in force 

1 This chapter in based on a paper read before the Koeioty of Comparative 

Legislation in 1896. 

Among tho most accessible authorities on the subject of this chapter 
are Harington’s Anal//,ns of the Bengal Itegylatiom, Beaufort’s Digest of 
the Criminal Law of the Presidency of Fort William, the introduction to 
Morloy’s Digest of Indian Cases , the editions published by the Indian 
Legislative Department of the Statutes relating to India, of the general 
Acts of the Governor-General in Council, and of the Provincial Codes, 
and tho Index to the enactments relating to India. The numerous 
volumes of reports by Select Committees and by the Indian Law Com¬ 
missioners contain a mine of information which has never boon properly 
worked. 

The best books on existing Hindu law are those by Mr. J. D. May no 
anti by West (Sir Raymond) and Bidder, written for the Madras and Bom¬ 
bay points of view respectively. Sir R. K. Wilson has published a useful 
Digest of Anglos Mahomet lan Law. Reference should also be made to tho 
series of Tagore Law Lectures. Mr. C. L. Tupper and Sir W. H. Rattigan 
have written on tho customary law of the Punjab. 

On the general subject dealt with by thin chapter m Bryce, Studies in 
History and Jurisprudwice, Essay II. 
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there 1 . But Indian legislation, and particularly the enact¬ 
ment of the Indian Penal Code, has sot at rest most of these 
questions. 

Charter of George IPs charter of 1753, which reconstituted the mayors’ 
courts in the three presidency towns of Madras, Bombay, 
and Calcutta, expressly excepted from their jurisdiction all 
suits and actions between the-Indian natives only, and 
directed that such suits and actions should be determined 
among themselves, unless both parties should submit them 
to the determination of the mayor’s court. But, according 
to Mi-. Morloy, it does not appear that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the mayor s cour-t, or that any peculiar laws were adminis¬ 
tered to them in that court 2 . 

£££,> Ifc WaS n0t ’ howevor > until tho East India Company took 
‘ Plan ’ of over the active administration of the province of Bengal that 
I772 ' tho question of the law to be applied to natives assumed 
a seriously practical form. In 1771 tho Court of Directors 
announced their intention of 1 standing forth as Diwan ’; in 
other words, of assuming the administration of tho revenues 
of the province, a process which involved the establishment, 
not merely of revenue officers, but of courts of civil and 
criminal justice. In the next year Warren Hastings became 
Governor of Bengal, and one of his first acts was to lay down 
a plan for the administration of justice in the interior of 
Bengal. What laws did he find in force ? In criminal cases 
the Mahomedan Government had established its own criminal 
law, to the exclusion of that of the Hindus. But in civil 
cases Mahomedans and Hindus respectively were governed 
by their personal laws, which claimed divine authority, and 
were enforced by a religious as well as by a civil sanction. 


1 ^ le question is discussed at length in Mr. Whitley Stokes’s preface to 
the first edition of The Older Statutes relating to India, reprinted in his 
Collection of Statutes relating to India (Calcutta, 1S81). P Sco also the 
Mayor of Lyons y. Last India Company, 3 State irials, N. a, 647, and 
the other authorities cited in note (a) to s. 108 of the Digest. 

MorJey s Digest, Introcliiotion, p. clxix, 
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The object of the East India Company was to make as Gradual 
little alteration as possible in the existing state of things. t ion of 
Accordingly the country courts were required, in the adminis- ^^ nnal 
tration of criminal justice, to be guided by Mahomedan law. 

But it soon appeared that there were portions of the Maho¬ 
medan law which no civilized Government could administer. 

It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual immorality, or of mutilation for theft, 
or to recognize the incapacity of unbelievers to give evidence 
in cases affecting Mahomedans. The most glaring defects of 
Mahomedan law were removed by regulations, and an inter¬ 
esting picture of the criminal law, so patched and modified, 
as it was administered in the country courts of Bengal about 
the year 1821, is given in Mr. Harington’s Analysis of the 
Bengal Regulations 1 . The process of repealing, amending, 
and supplementing the Mahomedan criminal law by enact¬ 
ments based on English principles went on until the Maho¬ 
medan law was wholly superseded by the Indian Penal Code 
in i860 2 . A general code of criminal procedure followed in 
1861, and the process of superseding native by European law, 
so far as the administration of criminal justice is concerned, 
was completed by the enactment of the Evidence Act 
of 1872. 

With respect to civil rights, Warren Hastings’’ plan of 1772 Observ- 

directed, by its twenty-third rule, that 4 in all suits regarding native 

_ 0 . rules as to 

marriage, inheritance, and caste, and other ,J religious usages f am py 
and. institutions, the laws of the Koran with respect to l aw - 
Mahomedans, and those of the Shaster with respect to Gentus 
(Hindus) shall be invariably adhered to.’ ‘ Moulavies or 
Brahmins ’ were directed to attend the courts for the purpose 

1 See also Sir R. K. Wilson’s Introduction to Anglo-Mahomedan Law » 
p. 113 ; and for a description of the criminal law of India as it existed in 
1S52, see the evidence given in that year by Mr. F. Millett before the Select 
Committee of the House of Lords on the East India Company s Charter. 

a It had been previously superseded, in 1827, by a written code in the 
Bombay Presidency (Morley, Digest, Introduction, pp. eliv, elxxvi). 

3 The use of 1 other ’ implies that marriage and inheritance were treated 
as religious institutions. 4 
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of expouneling the law and giving assistance in framing the 
doeroiw 

Thee famouH 1 Regulating Ant.’ of 177.5 empowered tho 
Governor-General and Council of Bengal lo make rules, 
ordinances, and regulations for the good order and civil 
government of the settlement at Fort. William (Calcutta) and 
other factories and plant's subordinate thereto, and in 1780 
the Government of Bengal exercised this power by issuing 
a code of regulations for the administration of just ice, which 
eoutaim'd a section (47) embodying the. provisions and exact 
words of Warren Hastings' regulation. A revised code of 
the following year rc-enacted this section with the addition 
of the word ‘ succession.' 

The Fmglish Act of J7K1 (21 Geo. Ill, e. 70), which was 
passed for amending and explaining the Regulating Act, 
recognized and continued the principle's laid down by Warren 
Hastings. 

Whilst empowering the Bupreme Gourt at. Galc.utta to hoar 
and determine all manner of actions and suits against, all and 
singular the inhabitants of Galeuttu, it. provided (s. 17) that 
‘ their inheritance and succession lo lands, rents, and goods, 
and all matters of contract and dealing between party and 
party, shall be determined in the case of Mahomedans by 
the laws and usages of tho Mahomedans, and in the ease of 
Genius (Hindus) by the laws and usages of Genius; and 
where one only of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant.’ It. wont 
on to enact (». iK) that. 1 in order that regard should he had 
to the civil and religious usage's of the said native's, the rights 
and authorities of fathers of families and musters of families, 
aoeording as the same might have' hewn oxcredseed by the Gentu 
or Mahomedan law, shall bee proHe'rved to them re'speH'tivdy 
within theeir saiel familiew; nor shall any aeds eleme in eemse'- 
tjuonce of the rule auel law ed ('ast.ee respecting the members 
of the said families only be h(‘ld and adjudged a ewimei, 


1 This direction wees repeiiled hy Act XI <>l ISO.). 
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although the Ham., may not, ho hold, justifiable by the laws 
o{ Inland.’ hnaetments to the same effect have been 
introduced into numerous subsequent English and Indian 

^fcTlmivisions of the Act of 1781, and the corresponding 
provisions of the Act of i 7 <)7 relating to the recorders courts 
of Madras and Bombay (afterwards superseded by 
Hupromo courts, and now by the high courts), are stall m force, 
r > not included in the list of English statutory pro- 

& o. Vied,. 0. 67), Indian legislatures are precluded fro 
altering Consequently they are alterable, and have in fao 
ll Serially a.Teeted, by Indian legislation. 
the native law of contract has been almost cntnoly sup 
1 1 r Hub Contract Act of 187a and other Acts. And 

A Bengal regulation of 1832 (Vll oL i»32b wu. Act . 

' Tu» Vrmm !'»«'>«» »•** h* boon'ombodrf 

•'A)revious regulations, qualified their application by a pm- 

:;i: »»—■* :*i; 

■ 1 ilm Hiihieet of considerable discussion 

wards became the sunjim to 

, ur , (noting to thoroeonW 

’ See «.«. 37 Lc<>. W •• *4- J R( f lation IV of 1827 , *. ^ Ac,1V 
and Bombay), hh. 13 - T$om ^ t . yn of 1878 ; Act III of 1S73, 
of m 7 2 , h. s (Punjab), as ^ XJ , tovincw) . Act XVIII of 

». 10 (Madras); Ant XX "I. 1 t» 75 , • 5C , North-Western |fovmceB 

1S7O, h. 1 (Oudlt); Aid, XU of 18H7, h. 37 1 ” , . anrt clauses 19 and 20 

and Assam); Ant XI of i8«0. »• 4 '"T'^arts, llio corresponding clauses 

of Urn Charter of .865 x 3 and U of the Charter 

of Urn Madras and Bombay OhartoiH, andc m 
of the North-Western LVovnveos High Oi ^ 

. See Morloy’s JHgoM, Intmh.et.on, PP- 
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Whenever, therefore, in any civil suit, the parties to such 
suits may be of different persuasions, where one party shall 
be of the Hindu and the other of the Mahomedan persuasion, 
or where one or more of the parties to such suit shall not 
be either of the Mahomedan or Hindu persuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled. In 
all such cases the decision shall be governed by the principles 
of justice, equity, and good conscience ; it being clearly 
understood, however, that this provision shall not be con¬ 
sidered as justifying the introduction of the English or any 
foreign law, or the application to such cases of any rules not 
sanctioned by those principles. 5 

In the year 1850 the Government of India passed a law 
(XXI of 1850) of which the object was to extend the principle 
of this regulation throughout the territories subject to the 
government of the East India Company. It declared that 
‘ So much of any law or usage now in force within the terri¬ 
tories subject to the government of the East India Company 
as inflicts on any person forfeiture of right,.} or 1 property, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
courts of the East India Company, and in the courts estab¬ 
lished by Royal charter within the said territories. 5 

This Act, which was known at the time of its passing as 
the Lex Loci Act 2 , and is still in force, excited considerable 
opposition among orthodox Hindus as unduly favouring 
converts, and has been criticized from the Hindu point of 

1 An attempt has been made to argue that this phrase was an accidental 
misprint for ‘rights of property. 5 But there seems no foundation for this 
suggestion. 

“ This title is a misnomer. It was properly applied to other provisions 
which were subsequently dropped. See the evidence of Mr. Cameron 
before the Select Committee of the House of Lords in 1852. 
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view with respect to its operation on the guardianship of 
children in a case where one of two parents had been converted 
from Hinduism to Mahomedanism. 

It will have been observed that Warren Hastings’ rule Law aj>- 
and the enactments based upon it apply only to Hindus and ptns<mH 1 
Maliomedans. There are, of course, many natives of India V,°. iil } ttr 
who are neither Hindus nor Maliomedans, such as the Portu- nor 
guese and Armenian Christians, the Parsees, the Sikhs, tlio 
Jains, the Buddhists of Burma and elsewhere, and the Jews, 

The tendency of the courts and of the legislatures has boon 
to apply to these classes the spirit of Warren Hastings’ rule 
and to leave them in the enjoyment of family law, except so 
far as they have shown a disposition to place themselves 
under English law. 

When Mountstuart Elphinstone legislated for the torn- RuIom m 

tories then recently annexed to the Bombay Presidency, 
Anglo-Indian administrators had become awaro that the 

, and M10 

sacred, or semi-sacred text-books were not such trustworthy Punjab, 
guides as they had been supposed to be in the time of Warren 
Hastings, and that local or personal usages played a much 
more important part than had previously been attributed 
to them. Accordingly, the .Bombay regulation deviated from 
the Bengal model by giving precedence to local usage over 
the written Maliomedan or Hindu Jaw 1 . .Regulation IV of 
1827 (s. 26), which is still in force in the .Bombay Presidency, 
directed that ‘ The law to be observed in the trial of suits 
shall be Acts of Parliament and regulations of (Joveminent 
applicable to the case ; in the absence of such Acts and 
regulations, the usage of the country in which the suit arose ; 
if none such appears, the law of the defendant, and, in the 
absence of specific law and usage, justice, equity, and good 
conscience alone.’ The same principle has since been applied 


It is also important to observe that the Mahomedan criminal law lmd 
not been introduced into the territories under Bombay to anythin); like 
the same extent as mto Bongal. See on this subject the Judicial Letters 
from Bombay of July 29, ,8t8, pars. 186 set)., printed in the Reports to 
Parliament on East India Affairs for the year 1S19 1 
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to the Punjab, which is pre-eminently the land of customary 
law, and where neither the sacred text-books of the Hindus 
nor those of the Mahometans supply a safe guide to the 
usages actually observed. In this province the Punjab Laws 
Act 1 expressly directs the courts to observe any custom 
applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not boon altered or 
abolished bylaw, or declared by competent authority to be void. 

Native Christians have for the most part placed themselves, 
or allowed thorns' Ives to be placed, tinder European law. 
As long ago as 1836 the Armenians of Bengal presented 
a petition to the (Jovemor-Gonoral, in which, after setting 
forth the destitution of their legal condition, they added, 
4 As Armenians have (‘.eased to be a nation since the year of 
our Lord 1375, and no trace of their own law is now to be 
discovered 54 , your petitioners humbly submit that the law 
of England is the only one that (‘.an, upon any sound principle, 
he allowed to prevail V 

Tins Parsecs have obtained the enactment of an intestate 
succession law of their own (XXI of 1865). 

In matters for which neither the authority of Hindu or 
Mahomodan text-books or advisers nor the regulations and 
other enactments of the Government supplied sufficient 
guidance, the judges of the civil courts were usually directed 
to act in accordance with 4 justice, equity, and good con¬ 
science,’ An Englishman would naturally interpret these 
words as meaning such rules and principles of English law 
as ho happened to know and considered applicable to the 
ease ; and thus, under the .influence of English judges, native 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by English law. 

The inquiries and reports which preceded the Charter Act 
of 1853 directed attention to the unsatisfactory condition 

1 IV of 1872, h. 5, an altered by XII of 1878, s. t. 

8 Thin, of course, is^ merely the statement of the Bengal Armenians of 
1836. Hen Dareste, lUndea d'Uwtoire dn Droit, pp. 119'Hqq. 

8 Morley's Diyed, Introduction, p. elxxxvii. 
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of the law in British India at that time, and, in particular, Oh 
to the frequent difficulty of ascertaining what the kw wa l8 
and where it was to be found. The judges of the Calcutta 
Supreme Court, after describing generally the state of the 
law went on to say : ‘ In this state of circumstances no one 
can’ pronounce an opinion or form a judgement however 
sound, upon any disputed right of persons respecting winch 
doubt and confusion may not be raised by those who may 
choose to call it in question; for very few of the public or 
persons in office at home, not even the law officers, can m 
expected to have so comprehensive and clear a view of_l.bc 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others o' wnci 
it is doubtful whether they apply to India wholly, or m par ■„ 
or not at all. There is the English Common Law and Con¬ 
stitution, of which the application is in many respects still 
more obscure and perplexed ; Mahomedan Law and Usage , 
Hindu Law, Usage, and Scripture ; Charters and Letters 
Patent of the Crown; regulations of the Government, some 
made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as suc¬ 
cessors of the old Native Governments; some regulations 
require registry in the Supreme Court, others do not, some 
have effect generally throughout India, others are peculiar 
to one presidency or one town. There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Dewanny Adawlut; treaties of the 
Crown ; treaties of the Indian Government; besides inferences 
drawn at pleasure from tlie application of the “ droit pubhc^ 
and the law of nations of Europe, to a state of circumstances 
which will justify almost any construction of it, or quahfiea- 
tion of its force V 

1 See Hansard (1833), xviii. 
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It was for tho purpose of remedying (his unsatisfactory 
• fdate of things that an Indian Law ('onindssion was appointed 
under tho Charter Aid’ of i8jj. with Macaulay n,( j( M head 
Ilie commission sat for many years, arid produced several 
volumes of reports, which in som<> eases supplied (Ire basis 
of Indian legislation. But it was tio( until iiSiio (hut, p 1( , 
Indian Penal Code, its most important achievement, was plaeed 
on the Indian Statute Book, Tho first edition of tho ('«„!,• 
of Civil Procedure Iiad been passed in 18,50, and f he lirst edition 
of the Code of Criminal Premium was passed in tXtu 'f| u , 
law of .Procedure has been supplemented by the Kvidenee 
Act (l of 1872) , UI( | the Limitation Act (XV' of 1877) anil by 
the Speeiiic Belief Act (I of (877), which stands on the’ bonier- 
land of substantive and adjective law. Them Ads apply to 
all persons in British India, whether Him,pen., or native, and 
wholly displace and supersede native law on the subjects to 
wlikili thoy rolato. 

^ But when the time came for codifying the substantive 
(lVI nvv * wnH ^ oul i<I uwoNnary in Ht<w <*lwtr of, iuid 
make exceptions with respect, to, important branches of 
native law. 

The Indian Succession Act, 1W.5 (X of 18(15), which is 

based on Knglish law, is declared by a. a to constitute, subject 

*?. exceptions, the law of British India applicable lo 

all cases of intestate or testamentary sum-ssion. But the 

exec),t,ions are so wide as to exclude almost ail natives of 

Balm. Die provisions of the Act, are declared (s. ;u) „ot 

to apply to the property of any Hindu, Mahomedan, or 

Buddhist. And tiie (iovermnent of India is empowered 

’ 0X0,111,4 h y ‘ ,x <' ( '«dive order from the operation 

<* ^ of the Act, the mend,era of any rare, 

ilos I ° ,U ,U<,hl ’ Ut Wh,,m H ''*«* »«* considered 

mposs.b e or inexpeiliei.t to apply those provisions. Two 

ckmses of persons have availed themselves of (his exemption 

C “ mtuulH 111 (!,,or #» )Ul(1 dews in Aden. The former 
' The* an, now « W t w I I.y Art, XIV of ,8s, 1IIM , Al . t V „ f |N , )N , 
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class wished to retain their native rules of succession, not¬ 
withstanding their conversion to Christianity. The Jews of 
British India had agreed to place themselves under the Act, 
but it was not until some twenty years after the Act had 
become law that the Jews of Aden, who lived in a territory 
which, is technically part of British India, but who still observed 
the Mosaic law of succession \ discovered that they were 
subject to a new law in the matter of succession. They 
petitioned to be released from its provisions, and were by 
executive order remitted to the Pentateuch. 

The operation of the Indian Succession Act lias, however, 
been extended by subsequent legislation. 

The Oudh .Estates Act, 1889 (I of 1869), expressly enabled 
the taluqdnrs of Oudh, to dispose of their estates by will, and 
applied certain provisions of the Indian Succession Act to 
their wills. 

The Hindu Wills Act (XXI of 1870) applied certain of its 
provisions— 

(1) To all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after September 1, 1870, within 
the territories subject to the Lieutenant-Governor of 
.Bengal, or the local, limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombay; and 

(2) To all such wills and codicils made outside those terri¬ 
tories and limits so far as relates to immovable property 
situated within those territories or limits. 

But nothing in the Act is to 

(3) Authorize a testator to bequeath property which he 
could not havo alienated inter vivos ; or 

(4) Deprive any persons of any right of maintenance of 
which, but for the Act, he could not deprive them by 
will; or 

(5) Affect any law of adoption or intestate succession; or 

1 800 the rulings in ZolophohacFs case, Numbers xxvii. 6, xxxvi. I; and 
the chapter on be Droit Israelite in Parcste, Etudes d'Histoire du Droit . 
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(6) Authorize any Hindu, Jaina, Sikli, or Buddhist to 
create in property any interest which he could not have 
created before September r, 1870. 

fndAd- The Probate and Administration Act, 1881 (V of 1881) 

tion'lct Whicl ‘ eXt6nds t0 the whole of Britisb applies most of 

the rules m the Succession Act, 1865, with respect to probate 

and letters of administration, to the case of every Hindu. 
Mahomedan, Buddhist, and person exempted under s. 332 of 
the Indian Succession Act, dying on or after April x, 1881 (s. 2) 
The same section provides that a court is not to receive 
application for probate or letters of administration until the 
local Government has, with the previous sanction of the 
Governor-General in Council by notification in the official 
‘ Gazette, 1 authorized it so to do. Such notifications have 
een since given by the local Governments. The Act, how¬ 
ever, is merely a permissive measure, and authorizes, but 
doe, not require, application f„ r prob , te OI 

And it must be remembered that Hindu, do not, a, , rule 

make wills. ’ 

St Cmtact AH < IV of is 7*> a** not cover the 

Art. whole field of contract law, but, ,o fa, „ it extends, i, general 

m it, application, and supersedes tbe native law of contract 
However, ,t contain, a saving 3) (or a „ y statut| , ^ ^ 

egulation not thereby expreody repealed, and for any 

IIT" ' “ " '""T ° f 

to ' 1 A rt “■ The sav hig for statutes has been held 
to include the enactment of George in, under which matter, 

whZ cLlw’t h ““ Pr * ide " 0y *° ras - *»- 
p«y'.Sl * res “ by the peIS01 “ 1 

P«y, and thus, paradoxically enough, certain rule, of Hindu 
hi b “T“” d f00t “* P« of BrZ 

X'....ii.H„ TtJm'ZJZ I'f * w becn “ peoted to m,vm '■ 

3 ee note (os) to s, 108 of Digest, 
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I II, 


of Armenia, Media, 


Hvmuiia. IVrsm. nml tin* ' h-pi.ui 


In the seventeenth century they were .,-11,,I In llm 

Cm* of the time to share with the Ih.teh (her frrntmy pm . 
leges from the Russian Uovern.uenf, and h> un Act 
which reduced their admission line 1" V* 
thrown open. After this they sunk into iimignih.mm <• 

A faint legal trace of their ancient pm degee mu me,, in 


the extra-territorial character belonging fm nun mum 
to the churches and chapels formerly attached I" the l.u Low.. 
in Russia. Homo years ago they existed, perlutpe they still 
exist, aB a dining dub a . 

.Levant |\ The Levant Company’’ 5 wan founded by Klwnbrf It 

Company/ for ^ p Ur j) 0H e of duvuiuping fiit^ trade with 7 wl^\ uiidri 
sj I the concossioiw thou recently granted U\ the IMfPmtr 
Under arrangements made' with \atioua t himtiao p**wct > end 
known an the Oapitulationw, foreigner** nudum *m »**mdnig in 
Turkey were withdrawn from Tntimh juumIi* t um ^u umd 
civil and criminal purposes. The find t*I the rapihdahmin 


granted to Ungland beam date in the yeai !•»;■*. end the 
iirst charter of the Levant Company wa» granted u>i yearn 
afterwards, in 15B1. Thin charter waa extended in ivt 
renewed by James I, euuiirmed liy Climlen II, and, like the 
East India Company's charters, recognized and tn«*dtft«d In 
variouB Actn of Parliament. 

The Levant Company attempted to open an mn kind Hade 
to the East Indies, and sent merchant* from Aleppu t»* Urn 
dad and thence down the Persian OulL The mcndianm 
obtained articles at Lahore and Agru> m IMo >J, and at 
Malacca, and on their return to England htougbt Mdmnodem 
of the profits to be acquired by a trade to the Kad hide n 
In 1593 the 'Levant Company obtained a new ilmitn, mi 
powering them to trade to India overland On tend* tie frnn 


1 lu&H Will. Ill, e.O. 

" MaKJulloeh, Ditiitmnnj of ('umnu m, IS71 rdifitijt, 

:i Ah to the Levan! Comjiiuty imd ihe idigmUOiMm * L« l»»», | 
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(s. i) not to affect any local usage relating to any instrument 
in an Oriental language. It therefore preserves the customary 
rules as to the construction and effect of ‘ hundis,’ or native 
bills of exchange and promissory notes, except so far as those 
rules are excluded by the agreement of the parties 
The Transfer of Property Act, 1882, which lays down 
rules with respect to the sale, gift, exchange, mortgage, and ( !f " 

leasing of land, and on other points supplements the Contract l>crt,y Al ' 1 
Act, does not apply to tiro Punjab or to Burma (except the 
town of Rangoon); and, within the parts of India to which 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects. Per instance, nothing 
in the Act is to affect the provisions of any enactment not 
thereby expressly repealed, e. g. the Indian Acts which 
expressly save local usages in the Punjab and elsewhere. 

And nothing in the second chapter, which relates to the 
transfer of property by the act of parties, is to affect any 
rule of Hindu, Mahomcdan, or Buddhist law (s. 2). The pro¬ 
visions as to mortgages recognize and regulate forms of 
security in accordance with native as well as English usage. 

Local usages with respect to apportionment of rents and 
other periodical payments (s. 3b), mortgages (s. 98), and 
leases (ss. 106, 108), are expressly saved. And finally, there 
is a general declaration (s. 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by the local Government, with the sanation of the 
Government of India. Thus the application of these pro¬ 
visions is confined within very narrow limits. The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts, such as the Bengal Tenancy Act (V1U of 
1885), and the similar Acts for other provinces. 

The Indian Trusts Act, 1882 (II of 1882), which codifies 
the law of trusts, does not apply to the province of Bengal 


i 1 * il Said ’ howcver > that tho Indian banks refuse to discount Ik 
unless the parties agree to be bound by tin. Act, “' H 
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or to tlie President of Bombay. And pothmg j„ it k to 

reletta 7 « °' M * I “ 0med “"«>*/, »r the mutual 
of * he ot an undivided family a, deter- 

med by any customary or personal law, or to apply to public 
01 private religious or charitable endowments (s. I). 

he Indian Easements Aet, i88a (V of 1882), which is in 
foree m most pmts of India outside Bengal *, also embodies 
principles of English law, but is not to derogate from certdn 
Government and customary rights (s. i). 

The Guardian and Wards Acts, 1890 (VIII of 1890), which 

Sr Tv kw ^ reSPeCt t0 tLe a PP oi ^t, duties, 
gl ts, and liabilities of guardians of minors*, provides (s. 6) 

ia , m the case of a minor who is not a European British 
subject, nothing in the Act is to be construed as taking away 
or c erogatmg from any power to appoint a guardian which 
is va 1 y the law to which the minor is subject. And in 
ie appointment of a guardian the court is, subject to certain 
sections, to be guided by what, consistently with the law to 
w ich the minor is subject , appears in the circumstances to be 
ior the welfare of the minor (s. 17). 

The law of torts or civil wrongs, as administered by the 
courts of British India, whether to Europeans or to natives, 
is practically English law. The draft of a bill to codify it 

was prepared some years ago, but the measure has never been 
introduced. 

to S _ Ifwe SUrve ^ the whole field of law, as administered by the 

Stive Indlan C .° UrtS ’ and 6Xamine tlle ^tent to which it 

law t re - co ™ lsts of English and of native law respectively, we shah 
: pectwel y find that Warren Hastings’ famous rule, though not binding 
on e ndian legislatures, still indicates the class of subjects 
with which the Indian legislatures have been chary of inter- 
Jits operation was extended by Aet VIII of 1891 

n * t “St; ttvS St V 1 i0 ‘ 

intenseoftLA,TVw US been placed under the super¬ 
twenty-one. Ur ^hich case the minority lasts until 


Law of 
torts. 
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feting, and which they have boon disposed to leave to the 

domain of native law and linage, 

Tlio (criminal law and the law of civil and criminal procedure 
are based wholly on English principles. So also, subject to 
Home few exceptions are the law of contract and the law of 
torts, or civil wrongs, 

,But within the domain of family law, including the greater 
part of the law of succession and inheritance, natives still 
retain their personal law, either modified or formulated, to 
some extent, by Anglo-Indian legislation, Hindus retain 
their law of marriage, of adoption, of the joint family, of 
partition, of succession. Mahomedans retain their law of 
marriage, of testamentary and intestate succession, and 
of wakf or quasi-religious trusts. The important branch of 
law relating to the tenure of land, as embodied in the Kent 
and Revenue Acts and regulations of the different provinces, 
though based on Indian customs, exhibits a struggle and 
compromise between English and Indian principles. 

It will have been seen that the East India Company began Attempt 
by attempting to govern natives by native law, Englishmen iaUvirty 
by English law. This is the natural system to apply in native law, 
a conquered country, or in a vassal State—that is to say, in men by" 
a State where complete sovereignty has not been assumed by 
the dominant power, it is the system which involves the 
least disturbance. It is the system which was applied by 
the barbarian conquerors of the provinces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long history of the decay 
of that empire. It appears to be the system nowin force 
in "Tunis, where the French have practically established an 
exclusive protectorate, and where French law appears to bo 
administered by French courts to Frenchmen and European 
foreigners, and Mahomodan law by Mahomodan courts to 


o. g. the Mahomodan rules as to the right of pre-emption, which are 
expressly recognized by the Punjab Laws Act, 1873 (as amended by Act 
XIt of 1878), and by the Oudh Laws Act, 1876. 

JLItICU'l* r/ 
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the natives of the country. It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or semi-civilized countries. The variations are important, 
because the extent to which native laws and usage* can be 
recognized and enforced depends materially on the degree of 
civilization to which the vassal State has attained. 

it,' Mure. The System broke down in India from various causes. 

In the first place there was the difficulty of ascertaining 
the native law. 

Warren Hastings did his best to remove this difficulty by 
procuring the translation or compilation of standard text¬ 
books, such as the Hedaya, the Sirajiyah, and the Sharifyali 
, ^ or Mahomedan law, the Code of Manu, the Mitakshara, and 
the Dayabhaga for Hindu law, and by enlisting the services 
of native law officers as assessors of the Company’s courts. 
His regulations were based on the assumption that the natives 
of India could be roughly divided into Mahomedans and 
Gentus, and that there was a body of law applicable to these 
two classes respectively. But this simple and easy classifica¬ 
tion, as we now know, by no means corresponds to the facts. 
There are large classes who are neither Mahomedans nor 
Hindus. There are various schools of Mahomedan law. 
There are Mahomedans whose rules of inheritance are based, 
not on the Koran, but on Hindu or other non-Mahomedan 
usages. Hinduism is a term of the most indefinite import. 
Different text-books are recognized as authoritative in different 
parts of India and among different classes of Hindus. Even 
where they are so recognized, they often represent what the 
compiler thought the law ought to be rather than what it 
actually is or ever was. Local, tribal, caste; and family 
usages play a far larger part than had originally been sup¬ 
posed, and this important fact has been recognized in later 
Indian legislation. 

Then the native law, even where it could be ascertained, 
was defective. There were large and important branches of 
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IjvWj sucli iiH tlio law of contract, for wlucb it supplied, insuf¬ 
ficient guidance. Its defects had to bo supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which wore applied 
under the name of justice, equity, and good conscience. 

And lastly, native law often embodied rules repugnant to 
tlie traditions and morality of the ruling race. An English 
magistrate could not enforce, an English Government could 
not recognize, the unregenerate criminal law of Indian 
Mahomodanism. 

TIuib native law was eaten into at every point by English 
omo Jaw, and by regulations of the Indian legislatures. 

Hence the ehaos described in the passage quoted above 
from the report of the Calcutta judges. 

This chaos led up to the period of codification, which was Reason for 
ushered in by Macaulay’s Commission of 1833, and which, $ 2 ^*" 
after the lapse of many years, boro fruit in the Anglo-Indian 
codes. 

in India, as elsewhere, codification has been brought about 
by the pressure of practical needs. On the continent of 
Europe the growth of the spirit of nationality, and the con¬ 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half-sovereignties, has brought 
into strong relief the practical inconvenience arising from 
the co-existence of different systems of law in a single State. 

Hence the Eronch codes, the Italian codes, and the German 
codes. If codification lias lagged behind in England, it has 
been largely, perhaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of law, centuries before any continental State 1 . 

In India it became necessary to draw up for the guidance Merits of 
of untrained judges and magistrates a set of rules which 
they could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, 
on the one hand, to overpraise the formal merits of the 

1 Hoc Chill), vili of inv Lo/iidatim. Methods nmd, Forms. 
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Indian codes, and on the other to underrate their practical 
utility as instruments of government. Their workmanship, 
judged by European standards, is often rough, but they are 
on the whole well adapted to the conditions which they were 
intended to meet. An attempt has been made to indicate 
in this chapter the extent to which they Ixave supplanted or 
modified native law and custom. 

It has often been suggested that the process of codification 
should be deliberately extended to native law, and that an 
attempt should be made, by means of codes, to define and 
simplify the leading rules of Hindu and Mahomedan law, 
without altering their substance. Sir Roland Wilson, in 
particular, has pleaded for the codification of Anglo-Mahome- 
dan law. There is, however, reason to believe that he has 
much underrated the difficulties of such a task. Those 
difficulties arise, not merely from the tendency of codification 
to stereotype rules which, under the silent influence of social 
and political forces, are in process of change, but from the 
natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility 
in many cases of formulating rules in any shape which will 
meet with general acceptance. It is easy enough to find an 
enlightened Hindu or Mahomedan, like the late Sir Syed 
Ahmed Khan, who will testify to the general desire of the 
natives to have their laws codified. The difficulty begins 
when a particular code is presented in a concrete form. Even 
in the case of such a small community as the Khojas, who 
have contrived to combine adhesion to the Mahomedan creed 
with retention of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of inheri¬ 
tance on which the leaders of the sect will agree. And any 
code not based on general agreement would either cause 
dangerous discontent or remain a dead letter. The miscon¬ 
ceptions which arose about the Guardians and Wards Act, 
the authors of which expressly disavowed any intention of 
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altering native law, illustrate the sensitiveness which prevails 
about such matters. 

And what, after all, is a code ? It is a text-book enacted Codes and 
by the legislature. Several of the Anglo-Indian codes extend books, 
only to particular provinces of British India. But, as clear 
and accurate statements of the law, they possess much 
authority in the provinces to which they have not been 
formally extended. Indeed, it was Sir Henry Maine’s view 
that the proper mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become fami¬ 
liarized with its contents, and accepted it as a satisfactory 
statement of the law. When this stage had been reached, 
what had been used as a text-book might be converted into 
a law. Now, the author of a text-book enjoys many advan¬ 
tages over the legislators who enact a code. He can guard 
himself by expressions such as 6 it is doubtful whether 5 and 
4 there is authority for holding. 5 And he can correct any 
error or omission without going to the legislature. If a digest 
such as Sir Roland Wilson’s obtains general acceptance with 
the courts which have to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 
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Burnsir juuisdiction in native status 

It seems desirable to consider, somewhat more fully than 
has boon possible within the compass of the foregoing chap- 
ters, the powers of the Indian legislatives executive, and 
judicial authorities with respeet to persons and things outside 
the territorial limits of British India, particularly in the 
territories of the Native Mates of India. For this purpose 
it may he convenient to examine, in the lirst instance, the 
principles applying to extra-territorial legislation in England, 
and then to consider what modifications those principles 
require in their application to India. Thin is the more 
important because the Indian Act regulating the exercise of 
extra-territorial jurisdiction was to a great extent copied from 
the English Act which had been passed for similar purposes. 

Parliamentary legislation is primarily territorial. An Act. 
of Parliament prima facie applies to all persons and things 
within the United Kingdom, and not to any persons or things 
outside lie United Kingdom In exercising its power to 
legislate for any part of the King’s dominions Parliament is 
guided both by constitutional and by praet ieai eousiderat ions. 
It does not legislate for a colony having responsible govern ¬ 
ment, except on matters which are clearly Imperial in their 
nature, or are beyond the powers of the colonial legislature. 
And, apart from constitutional eousiderat ions, it. is induct ant 
to deal with matters which are within the competence of 
a local legislature. 

In dealing with persons and things outside the King’s 
dominions Parliament is always presumed to act in accordance 
with the rules and principles of international law, and its 
enactments are construed by the courts accordingly. It 
would bo contrary to the received principles of international 
1 ftSoo It v. Jammm, | iSigiJ i Q. It. 4 j 5, ,yu. 
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law 1 regulating the relations between independent States for 
•Parliament to pass a law punishing a foreigner for an offence 
committed on foreign territory, or setting up courts in foreign 
territory. It would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving English or 
other British courts jurisdiction in respect of offences so 
committed. But Parliament is reluctant, more reluctant 
tdxan the legislatures of continental States, to legislate with 
respect to offences committed by British subjects in foreign 
territory. Its reluctance is based partly on the traditions 
*tnd principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the King, an expression inappropriate to foreign territory, 
a>nd by the rules as to venue and local juries; partly on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a court at a distance from the 
Bcone of the offence and from the region in which evidence 
is most readily obtainable. The difficulty about evidence is 
felt more strongly by British courts than by the courts of 
some other countries, where there is less reluctance to try 
offences on paper evidence 2 . 

1 i. ©. to the principles of international law as understood and recognized 
By England and the United States. But continental States have asserted 
tlie right to punish foreigners for offences committed in foreign territories, 
especially for acts which attack the social existence of the State in question 
jBund endanger its security, and are not provided against by the penal law 
of the country in the territory of which they have taken place. Westlake, 
Ohapter on International Law, p. 127. And the principles of Emopean 
International law cannot be applied, except with serious modifications, to 
states outside the European or Western family of nations. 

u See Jenkyns’ British Bide and Jurisdiction, p. 128. As to the principles 
011 which different States have exercised their powers of punishing offences 
committed abroad, see Heffter, Droit International (fourth French edition), 
p. 86, note G. Where an offender has escaped from the country in which 
Idle offence was committed he can often be handed over for trial under the 
TSxtradition Acts, 1870 to 1895, which apply as between British and foreign 
territory, or under the Fugitive Offenders Act, 1881, which applies as 
Between different parts of the British dominions. Thus the procedure 
xmder these Acts often supplies a substitute for the exercise of extra-terri¬ 
torial jurisdiction. 
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These general principles appear to ho consistent with the 
oanonB for the construe*ion of statutes laid down in the 
Jameson ease of i8c)f> 1 .- 

‘It may ho said generally that tho area within whirl* a. statute m to 
operate, and the persons against whom it is ic» operate, are to he gathered 
from the language and purview of the particular statute. But there 
may he suggested some general rules for instance, if there he nothing 
which points to a contrary intention, the statute wifi he taken toapply 
only to the United Kingdom. But whether it he routined in its open*, 
turn to the United Kingdom, or whether, us is the ease here it ho ap¬ 
plied to the whole of the Queen's dominions, it will he taken to apply to 
all the persons in the United Kingdom, or in the Quern's dominions, 
as the ease may he, ineluding foreignrrs who during thrir residence therr 
owe temporary allegiance to Her Majesty, And, according It* its com 
text, if may be taken to apply to the Queen s subjects everywhere, 
whether within the Queen's dominions or without, t hie other general 
earnm of construction is this that if any construction otherwise he 
possibles an Act will not be const rued as applying to foreigners in respect 
to acts done by them outside the dominions of the sovereign pmvrr 
enacting* That is a rule based on international law, by which one 
sovereign power is hound to respect the subjects and the’rights of all 
other sovereign powers outside its own territory . 1 


Oases in 
which 
Parlia¬ 
ment, 
legislates 
for 

offences 
commit¬ 
ted out 
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territory. 


Under these eireumsfaneeH the Hansen of eases in which 
Parliamontary legislation has given jurisdiction to British 
ecntrfH in respect of offences committed out of Brit tub territory 
are not numerous. The most important of them are m 
follows :-«* 

(x) Offences committed at sea* 

(2) Treason. 


U) Murder and manslaughter. 


(4) Slave trade offences. 


(5) Offences against tin* Explosive iSubafanm^ Act, iss 
(0) Offtnauw, midi jw forgory atui perjury, commit M abroad 
with rafmmcy to prom>dmj*H in noma Jlrifiah court, 

(7) Bigamy. 

(8) OfIViKTH a^iiiwt certain provwioim of tlt« Kord^i 

Enlist meat Act, 1870, 


1 & v. Jammm, (iHon) q, b, ^ t| 
L, O.J (> on demurrer to indictment. 

G8cie 33 & 34 Viut, e, no, «. 


dudgeiiiHil of bird Binweil, 




i! flisroRif\\f, ixTRODrc'Tinx T0 

'" ri,M ,,f ilM ’ <irnllli Outer these rimmwIftiUTs it is 

nut surprising In find members of the Levant. Company 
taking an mlive part in the promotion of tim India 

( ompan.s. Indeed tlm hitter Company was in a sense the 
outgrowth of the former, Alderman Thomas Kmith, the 
first (inventor of the Kmd India. Company, was at. the same 
time (inventor of the Levant Company, and the adventures 
of tlm two Companies were at the outset intimately connected 
witli each other. At the end of the lirst volume of court 
minutes of the Hast India Company are copies of several 
letteis sent to f nuutimtiunple hy the Levant, (tompa.ny. 

Had history taken a different course, the Levant Company 
might have founded on the shores of the Mediterranean ail 
empir- lmilt up of fragments of the dominions of Hie Ottoman 
Porte, as the Hied India Company founded on (lie shores of 
the Hay of Heitgal an empire lmilt up of fragments' of (he 
dominion:, of tlm Creat Mogul. Hut Hngland was not a 
Mediterranean power, trade with the Hast had been delleeled 
from the Mediterranean to the Atlaulie, and the eauses which 
had de*.troved the Italian merchant states were fatal to the 
Levant Company O the Hast India Company grew, the 
Levant fompem dwindled, and in i.X,>5 it was ' formally"" 

<iiK8ttivt*t{ u . 

To rot urn to flu* KhhI India f kmipany, 

I hiring the fin*! twelve yearn of it h exmtenee, the (^ompany The 
traded on the prinmpte of eneh Hubneriber eontrilmfing yoy^!® 
neparntely to the expeuae of each voyage, and reaping the 
whole profits of hid atihneription, The voyagen during theHe 
yearn are therefore known in t ho atinaln of (ho Company an 
f ho ‘ Hfpamto voyage#,' But, after ihi2, Ilia HubnoriborH 
threw their runt rilmtioun into a. "joint Htoek* 1 and thuH con¬ 
verted t liHUdck cd from a regulated company into a johlt-Ntock 
coiapany, uhieh however differed vvi<i<dy in its conatitution 
from the joint atoek eompauieM of the prcHcnt day* 

in the meantime dame# I had in ibo<j renewed the charter Jamon F« 
of Kliznheth, and made it perpetual, nubjeet to determination uSop. 01 ° f 






345 


v] BRITISH JURISDICTION IN NATIVE STATES 


(i) The exercise by English courts of jurisdiction in Offences 
respect of offences committed on the high seas arises from the at Hwl ‘ ‘ 
necessities of the case, i. e. from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal jurisdiction. They were originally dealt 
with by the court of the admiral, but are now, under various 
enactments, triable by ordinary courts of criminal jurisdiction 
as if committed within the local jurisdiction of those courts '. 


The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or in 
foreign territorial waters below bridges, and whether the 
offender is or is not a British subject or a member of the 


crew, and although there may be concurrent jurisdiction in 
a foreign court*. The principle on which Parliament exer¬ 
cises legislative, and the courts judicial, powers, is that a 
British ship is to be treated as if it woro an outlying piece 
of British territory 3 . Theoretically, Parliament might, with¬ 
out bringing itself into conflict with the rules of inter¬ 
national law, legislate in every case in respect of an offence 
committed by a British subject on board a foreign ship when 
on the high seas. But it has abstained from doing so in cases 
where the British subject is a member of the crew of the 
foreign ship, because he may be treated as having accepted 
foreign law for the time, and because of the practical diffi¬ 
culties which would arise if members of the same crew were 
subject to two different laws in respect of the same offence. 

The principles on which Parliament has exorcised its legis¬ 
lative powers with respect to offences on board ship are 


1 See 4 & 5 Will. IV, c. 36, s. 22 ; 24 & 25 Viet. ce. 94 and 97 . & ,0 

V‘et e 60, . 684; and as to the Colonies, Is & I3 V fft. < ’ 57 58 

R. v. Anderson, L. R. 1 C. C. R. 161 ,- li. v . Carr 10 0 H I) nr -im 
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illuHt,rak'd by hh. and <>87 of the Merchant, Shipping 
Act,, xS(j4 (57 & 58 Viet., c. ho), which run an follows : 

‘Ogm.(0 Whore any person, bring a Brit mb subject, m charged 

with having committed any offence on board any Brit inh ship on the 
high HoaK, or in any foreign port or harbour, or on board any foreign 
tthip to which he does not belong, or. not being a British subject, in 
charged with having commit tod any otTonoo on board any British chip 
on the high seas, and that person is found within the juriadiotmn of 
any court in Hor Majesty's dominions, which would have had cognizance 
of\ho olTonoo if it luufheen committed im board a British whip within 
tbo lirnitH of its ordinary jurisdiction. that court shnlllmve jurisdiction 
to try tbo otTonoo as if it had boon ho committed, 

12 & 13 ‘(2) Nothing in thin section shall ntfeet the Admiralty OITcnec* 

Vint. o.\>o. ((Colonial) Act* iK,pa 

4 087, All offences against property <»r person committed in or at 
any place oithor ashore or afloat out of Hor Majesty's dominions by 
any master* seaman, or apprentwo, who at tbo timt' when tbo offence 
waacommitted in, or within three months poo iously baa boon, employed 
in any British whip, shall be deemed to bo offences of thr same nature 
respectively, and be liable to the name punishment respectively, and 
bo impdmi of, hoard, tried, determined, and adjudged in tbo name man - 
nor and by the name courts ami in the name pinery u,i if those dlences 
had boon committed within the jurisdiction o{ the Admiralty of Knghmd ; 
and the costa and e\ pensea <»( the pro.seeut it m * d any such ottrnre may be 
diroelod to ho paid an in the ease of coats and expenses of proseeut inns for 
olTeneoH committed within tin* jurisdiction of the Admiralty of knglandd 

Section (nSt) given powers of arrest, &t\, itt canes where 
jurisdict ion may be exortdHed tmdor h. bNy, 

It will he observed that «. b*Sb drawn a dwlinethm between 
British subjects and others, and bet ween Brit i,h nubjeetn 
who do, and those who do nob behmg t«> a foreign nlu]n 
Tito terms in which h« bHj are expressed imt \ery wide, and 
it in possible that Kngliuh courts in turned mine them would 
limit their npplieation with reference to the principles ot 
international law. See the remarks in IL And* /v;oi ( w hero 
the ease was derided indepemhmtly of the emtetmeat repro¬ 
duced by thin section J , 

1 Piracy by tin* law of nations, committed on flic open **ert, whether by 
a Brit bib subject or not, is triable by an Knohdi t *mtt uiidm t hr t tonina! 
jurisdiction derived from the Atlmiralty, But tins jumth* f urn h not 
conferred by any 8j»oehd statute, A* to what rmcdilntes piracy jure 
gentium, hoc Aifarnvutih'm rnl far the (Woay <»/ th*mt Atom v , A io 4 tt Stttg, 
h, K. 5 P, (1 170, ujo (1873), and Stephen, HiAutgtif tin (*nmtmd Awe, a. //« 
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(*0 Treason committed abroad is triable in England under Treason, 
an Act of 1543. 4 (35 Henry VHI, e. 2). Treason, if com¬ 

mitted in the territory of a foreign State, may very possibly 
not' be an offence against the law of that State, and therefore 
not- be punishable by the courts of that State. 

( 3 ) Murder committed by a British, subject in foreign Murder 
territory was made triable in England under a special com- Xughtor. 
mission of oyer and terminer by an Act of Henry VIII (33 
Henry VIII, e. 23). It. was by a special commission under 

this Act. that, ('lovernor Wall was, in 1802, tried and convicted 
of a murder committed in 1782 K The Act was extended by 
an Act of 1803 (43 Geo. Ill, e. 1x3, s. 6) to accessories before 
the fact and to manslaughter. Both these enactments were 
repealed by an Act of 1828 (9 (loo. 1 V, e. 31), which re-enacted 
their provisions with modifications as to procedure. The 
Act of 1828 was repealed and reproduced with modifications 
by an enactment in one of the consolidating Acts of 1861 
(24 So 25 Viet. e. loo, s. 9), which is the existing law, 

(4) Offences against, the Slave Trade Acts are triable by Slave 
English courts if committed by any person within the King’s JXncm 
dominions or by any British subject elsewhere (see 5 Geo. IV, 

C, 3 14, SB, 9 , JO). 

(5) Offences against, the Explosive Substances Act, 1883 Offences 
(46 & 47 Viet. e. 3), i,o. offences by dynamiters, arc triable 

by English courts when committed by any person in any 
part, of the King’s dominions or by any British subject else- Act. 
whore. 

((>) Offences such as forgery and perjury, when committed Forgery 
with reference to proceedings in English courts, arc triable perjury, 
by those courts (see, e.g., 52 & 53 Viet. e. 10, s. 9). 

(7) Under b. 57 of the Offences against the Person Act, 1861 Bigamy. 
(24 & 25 Viet* e. xoo), bigamy is punishable in England or 
Ireland, whether the bigamous marriage lias taken place in 
England or Ireland or elsewhere, but the section does not 

1 .Stephen, History of the Criminal Law, ii. 2. 
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extend to any second marring' contracted elsewhere than 
in England or Ireland by any other than a subject of His 
Majesty* 

(8) The Foreign Enlistment Act, 1870 (33 & 34 Viet* e. yo), 
in declared by h, 2 to extend to all the dominions of His 
Majesty, ineluding the adjaeent territorial waters, and Home 
of its provisions, e.g. hh. 4, 7, extend to offences <ommittecl 
by any person being a British subject within or without Hm 
Majesty’s dominionH. The construction and operation of 
thin Aet were eommonied on in the came, of h\ v. Jameson, 
|i8()()| 2 Q. H. 425* 

British Hubjeetn in the proper sense arc 1 of two elasses :... 

(1) Natural-born British subjects ; and 

(2) Naturalized British subjeets. 

Every person born within the King's dominions, whether 
of British or of foreign parents, is a natural-born British 
subject, unless lies has renounced his British, nationality in 
maimer provided by s. 4 of the Naturalization Act, 1870 
(33 & 34 Viet, e* 14)* 

Persons born out of the King's dominions whose fathers 
or grandfathers in the male line were* natumbhorn British 
subjects are also by Act of Parliament 1 natumbhorn British 
subjeets, subject to certain exceptions and qualifications, 
unless they have renounced their British nationality in 
maimer provided by law. 

Naturalized BritiH.li subjects may have become so either 
by virtue of the imperial Naturalization Aet of 1870, or by 
virtue of the law of a British possess ion. The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Aet to extend beyond the United Kingdom (a, 7). 
Naturalization by virtue of the law of a British possession 
does not operate beyond the limits of that possession. But 
it would seem that the holders of certificates of naturalization 
granted either under the imperial or under a colonial Act, 

25 K<Iw. Ill, Hint. 2 ; 7 Anno, 0, 5, h. 3 ; 4 Uoo, II, e. 21 ; 13 (See. Hi, 
0 . 21 * 
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aro entitled to claim British protection in all foreign countries 
other than their country of origin 1 . 

Tlu^ rights of an alien to whom a certificate of naturaliza¬ 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject previously to obtain¬ 
ing his certificate of naturalization, to be deemed to be 
a British subject, unless he has ceased to bo a subject of that 
State in pursuance of the laws thereof, or of a treaty to that 
elTeet (33 & 34 Viet. e. 14, s. 7). 

A child born abroad of a father or mother (being a widow) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy lie becomes resident with the 
parent in the United Kingdom, to be deemed a naturalized 
.British subject (see 33 & 34 Viet. c. 34, s. 10 (5)). 

In many of these cases there may be a double nationality. 
This is specially apt to occur in the case of the children or 
grandchildren, born abroad, of British subjects. The Acts 
which gave such persons the status of British subjects were 
passed for a special purpose, are apt to cause conflicts of law, 
and are not always suitable to Oriental circumstances. 
Enactments of this kind ought, it may reasonably be argued, 
to be construed seemidum materiam. It appears to have been 
hold at one time that the expression £ natural-born subjects ’ 
is, in the statutes affecting India, always taken to mean 
European British subjectsand, although this position can 
no longer be maintained in its entirety (see e.g. 21 & 22 
Viet. c. 106, s. 32), there is ground for argument that it may 
be construed subject to restrictions in its application to 
descendants of non-.European subjects of the Crown. 

1 For a dismission of the diflieult questions which have been raised as 
to the efleet of the statutory provisions under which certificates of naturaliza¬ 
tion are granted, and particularly as to the construction of s. 7 of the 
Naturalization Act, 1870, see the Report of the Interdepartmental Com¬ 
mittee on the Naturalization Laws, 1901 ; Cd. 723. Naturalization of 
aliens in India is provided for by Act XXX. of 1852, which must be read 
with reference to the later imperial Act of 1870. 

- See Minutes by Sir H, S. Maine, No. 97. 
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The conclusions to ho drawn from (ho enactments and (ho 
reported decisions appear to ho, 

(x) It would not he consistent with the principles of inter¬ 
national law regulating (lie relations between indepen¬ 
dent civilized Wales 1 for English courts to exercise, or for 
Parliament to confer, jurisdiction in respect of offences 
committed by foreigners in foreign territory. 1 1 am 
not aware,’ says t he late Mr. dust ire Stephen, * of any 
exception to the rule that crimes committed on land 
by foreigners out of the United Kingdom are not subject 
to the criminal law of England, except one furnished 
by the Merchant Shipping Act of 1X5,1 (iy A t s Viet, 
e. 104, s. 2(17)- There may he exceptions in the orders 
made under the Foreign .Jurisdiction Acts V 

(2) English courts are unwilling to exercise, and Parliament, 
is unwilling to confer, jurisdiction in respect of offences 
committed by ..British subjects in foreign territory, 
except in special classes of east's. 

With respect to oilenees committed in British territory and 
abetted in foreign territory, or vice versa, it is difficult, to 
lay down any general proposition which does not require 
numerous qualifications. 

Xu the case of felonies committed in England or Ireland 
and aided in foreign territory, the law is settled by the 
Accessories and Abettors Act, i«(u (24 & 25 Viet, e. <>4, h. 7), 
which enacts that, where any felony has been completely 
committed in England or Ireland, the offence of any person 
who has been an accessory, either before or after the fact, 
to the felony, may he dealt with, inquired of, tried, deter¬ 
mined, and punished by any court which has jurisdiction to 
try the principal felony, or any felonies committed in any 

1 But. sen the qualifying note above, p. 313. 

3 llixUiry 0/ the Orimimd l,uu\ ii. 12. Seel ion 207 of the Act, of 1X5,) is 
now represented by h, 0X7 of the Aet of iS.,4 noiieed above. As to the 
orders under the Foreign durisdietinn Arts, see below, p, 31; 0 'there 
may also be an exception in tint ease of a breach of duty 1.1 the Crown 
committed abroad by a foreign servant of the Crown, 
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county or place in which the act by reason whereof that 
person has become accessory has been committed; and in 
any other case the offence of an accessory to a felony may 
be dealt with, inquired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county or place in which 
the person being accessory is apprehended, or is in custody, 
whether the principal felony lias been committed on the sea 
or on the land, or begun on the sea or completed on the land, 
or begun on the land or completed on the sea, and whether 
within His Majesty’s dominions, or without, or partly within 
His Majesty’s dominions, and partly without. But there is 
no similar comprehensive enactment with respect to mis¬ 
demeanours, and It is obvious that different considerations 
would apply in the ease of such breaches of statutory regulations 
as are not necessarily offences by the law of another country. 

As to offences committed in foreign territory and instigated 
or aided in England, questions of great importance and 
delicacy have arisen. These questions wore raised in the 
famous case of It v, .Bernard 1 , and are touched on by the 
late Mr, Justice Stephen in his History of Criminal Law. 
His conclusion is that., * whatever may be the merits of the 
case legally, it seems to be clear that the legislature ought 
to remove all doubt about it by putting crimes committed 
abroad on the same footing as crimes committed in England, 
as regards incitement, conspiracy, and accessories in England. 
Exceptions might bo made as to political offences, though 
1 should bo sorry if they were made wide V The English 
legislature has, however, never gone so far as to adopt these 
conclusions in general terms, though it has declared the law 
in particular cases. Thus, with respect to murder and 
manslaughter, the Offences against the Person Act, 1861 
(24 & 25 Viet. e. 100, ss. 4, 9), lias enacted in substance that 
persons who conspire in England to murder foreigners abroad, 

1 Foster and Finlaaon, 240 (185H) ; 8 fitftto Trials (N. S.) 887. 

u Vol. ii. p, 14, 
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or in England incite people to commit murder abroad, or 
become in England accessories, whether before or after the 
fact, to murder or manslaughter committed abroad, Khali be 
in the same position in every respect as if the crime committed 
abroad had been committed in England. 

As to theft, it was decided in i8(>i l , on a question which 
arose under an Act of 1827 (7 & 8 (Jeo. XV, e. 29), that where 
goods are stolen abroad, 0. g. in Guernsey, there could not he 
a conviction for receiving the goods in England, and this 
decision was considered applicable to eases under the Larceny 
Act, 1861 (24 & 25 Viet. c. <)()), by which the Act. of 1827 
was replaced. This loophole in the criminal law has now 
boon stopped by the Larceny Act, 189(1 (59 & bo Viet. e. 52), 
which punishes receipt in the United Kingdom of property 
stolen outside the United Kingdom. A similar question 
arose at Bombay in i.88x 2 on the construction of ss. 410 and 
41,r of the Indian .Penal Undo ; and it was held by the majority 
of the Oourt that certain hills of exchange! stolen at Mauritius, 
where the Indian Penal (lode was not in force, could not bo 
regarded as stolen property within the meaning of s, 410 so 
as to make the person receiving (hem at Bombay liable under 
s. 40. In order to meet this decision, Act VI 11 of 1882 
amended the definition of stolen property in s. 410 of the 
Penal Code by adding the words 4 whether the transfer has 
been made, or the misappropriation or breach of trust has 
been committed, within or without British India.’ The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law, 
but to the principles on which legislation should proceed. 
Legislation with respect to offences committed in foreign 
territory and instigated or aided in British territory will 
require careful consideration, especially in its application to 
foreigners, and with reference to minor offences, which may 
he innocent acts under the foreign law. 

1 Rvij, V. Dchmid, 11 (Jox (J, (1 207. 

a 'EtnprcHH v. H. Moorga (Jhvtig f I. E. R. 5 ..Bom. 338. 
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Under the Orders in Council made in pursuance of the Foreign 
successive Foreign Jurisdiction Acts British courts have ^on Act’s, 
been established and British jurisdiction is exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, i, 0, in cases to which Parliamentary 
legislation would not ordinarily extend. But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its authority ultimately, not 
from Parliament, but from powers inherent in the Crown or 
conceded to the Crown by a foreign State 1 . 

The jurisdiction arose historically out of the arrangements Original of 
which have been made at. various times between the Western pSadic- 
Powers and the rulers of (Constantinople. These arrange- q^V.api- 
ments date from a period long before the capture of Con- tulations. 
stantinople by the Turks. As far hack as the ninth and 
tenth centuries the Creek Emperors of Constantinople granted 
to the Warings or Varangians from Scandinavia capitulations 
or rights of extra» 4 erntoriality, which gave them permission 
to own wharves, carry on trade, and govern themselves in 
the Eastern capital. The Venetians obtained similar capitu¬ 
lations in the eleventh century, the Amalfians in 1056, the 
Genoese in ioc)8, and the Pisans in mo, and thenceforward 
they became extremely general. When the Turks took 
Constantinople they did little to interfere with the existing 
order of things, and the Genoese and Venetian capitulations 
were renewed a . The first of what may be called the modern 
capitulations was embodied in the Treaty of February, 153&, 
between Francis 1 of France and Soliman the Magnificent. 

1 The first and moat important Hod ion of tho Foreign Jurisdiction Ad, 

{Son <& 54 Viet. <•. 37), is in form a declaration an well an an enactment. 

Nedion 2 in in form an enactment only, and possibly the difference was 
intentional. 

,J Noe the Introduction by J. Theodore Bent to Early Voyages and Travels 
in the Levant, pp. ii, iii—I :> ul>liou-ti<mn of the. Hakluyt Noeiety. Mr. Rashdall 
has drawn an interesting parallel between tho self-governing communities 
of foreign merchants in Oriental countries and the self-governing communi¬ 
ties of foreign students which, at Bologna and elsewhere, were eventually 
developed into Universities (Universities of Europe in the Middle, Ages , 

1,153). As to the jurisdiction over students at Bologna, see ibid. pp. 178 sqq. 
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This treaty, although, as has been seen, it embodied no now 
principle, yet from another point of view marked a now and 
important departure in international law, if and so 
international law can be said to have existed at the beginning 
of the sixteenth century. The modern capitulations nog^~ 
tived the theory that the c infidel 5 was the natural and 
necessary enemy of a Christian State, and admitted the Maho- 
medan State of Turkey for limited purposes into the family 
of European Christian States. At the same time they recog¬ 
nized the broad differences between Christian and Mahomedan 
institutions, habits, and feelings by insisting on the with¬ 
drawal from the jurisdiction of the local courts of Christian 
foreigners who resorted to Turkish territory for the purposes 
of trade, and by establishing officers and courts with juris¬ 
diction over disputes between such foreigners. 

The principles on which separate laws and a separate 
jurisdiction have been at times different and in different 
countries claimed on behalf of Western foreigners trading 
to the East were enunciated, many generations afterwards, 
by Lord Stowell in a passage which has become classical :— 

* It is contended on this point that the King of Great Britain does 
not hold the British possessions in the East Indies in right of sovereignty, 
and therefore that the character of British merchants does not neces¬ 
sarily attach on foreigners locally resident there. But taking it that 
such a paramount sovereignty on the part of the Mogul princes really and 
solidly exists, and that Great Britain cannot he deemed to possess a 
sovereign right there ; still it is to he remembered that wherever even 
a mere factory is founded in the eastern parts of the world, European 
persons trading under the shelter and protection of those establishments 
are conceived to take their national character from that association 
under which they live and carry on their commerce. It is a rule of the 
law of nations, applying practically to those countries, and is different 
from what prevails ordinarily in Europe and the western parts of the 
world, in which men take their present national character from the 
general character of the country in which they are resident. And this 
distinction arises from the nature and habit of the countries. In the 
western parts of the world alien merchants mix in the society of the 
natives ; access and intermixture are permitted; and they become 
incorporated to almost the full extent. But in the East, from the oldest 
times, an immiscible character has been kept up; foreigners are not 
admitted into the general body and mass of the society of the nation ; 
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after three years’ notice on proof of injury to the nation. 
The provisions of this charter do not, except with regard to 
its duration, differ in any material respect from those of the 
charter of Elizabeth. 

Beginning It has been seen that under the charter of Elizabeth the 

law^exer- 1 Company had power to make laws and ordinances for the 

eisable government of factors, masters, mariners, and other officers 
by Com¬ 
pany. employed on their voyages, and to punish offenders by fine 

or imprisonment. This power, was, however, insufficient for 
the punishment of grosser offences and for the maintenance 
of discipline on long voyages. Accordingly, the Company 
were in the habit of procuring for each voyage a commission to 
the c general 5 in command, empowering him to inflict punish¬ 
ments for non-capital offences, such as murder or mutiny, and 
to put in execution ‘ our law called martial V 

Grant of This ‘course was followed until 1615, when, by a Royal 
1615 ** J 

grant of December 16, the power of issuing commissions 

embodying this authority was given to the Company, subject 

to a proviso requiring the verdict of a jury in the case of 

capital offences. 

Grant of By 1623 the increase in the number of the Company’s settlc- 
ments, and the disorderliness of their servants, had drawn 
attention to the need for further coercive powers. Accord¬ 
ingly King James I, by a grant of February 14, i 62§ 2 * * , gave 
the Company the power of issuing similar commissions to 
their presidents and other chief officers, authorizing them to 
punish in like manner offences committed by the Company’s 
servants on land, subject to the like proviso as to the sub¬ 
mission of capital cases to the verdict of a jury. 


1 For an example of a sentence of capital punishment under one of these 
commissions, see Kaye, Administration of East India Company, p. 66. 
In transactions with natives the Company’s servants were nominally sub¬ 
ject to the native courts. Rights of extra-mural jurisdiction had not yet 
been claimed. 

2 The double date here and elsewhere indicates a reference to the three 

months, January, February, March, which according to the Old Style 

closed the old year*, while under the New Style, introduced in 1751 by the 

Act 24 Geo. II, c. 23, they begin the new year. 
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le first of fhe capitulations granted to England bears 
c it, e in the year 1579 2 > and two years afterwards, in 1581, 
AMoen Elizabeth established the Levant Company for the 
JUH-pose of carrying on trade with the countries under the 
t't'o man -Porte. In 1605 the company obtained a new 
Muter from James I, and this charter, as confirmed bv 
(Uuxrles II, recognized by various Acts of Parliament, and 
Kiippl emen ted by usage, constituted the basis of the British 
<‘< Mi.Bu.lar jurisdiction in the East until the abolition of the 
Ijovant Company in 1825 s . 

liy the charter of King James, as confirmed by the charter 
<>t .King Charles, the company was invested with exclusive 
pri vileges of trade in great part of the Levant and Mediter- 
rj vi loan seas, and with a general power of making by-laws 
aixcl appointing consuls with judicial functions in all the 
ro^ions so designated. 

IChe charter of Bang James was altogether in the nature 
of ix prerogative grant from home, and was not founded on 


The 

Levant 

Company 


1 r Vhe Indian Chief , (1800) 3 Robinson, Adm. Rep. p. 28. See also the 
wiiinrks of Dr, Lushington in the case of the Laconia, (1863) 2 Moo. P. C., 
NV fck, p. 183. 

u The capitulations with England now in force were confirmed by the 
Tiroa/fcy of the Dardanelles in 1809, and are to be found in Hertslet’s Treaties , 

1 i. 3463 and in Aitchison’s Treaties, third edition, vol. xi. Appendix I. 

:t 'The statements in the following paragraphs, as to the jurisdiction 
4AX<irotHod by the officers of the Levant Company, are derived partly from 
a memorandum written for the Foreign Office by the late Mr. Hope Scott 
(tHon MV. J. R. Hope), by whom the Foreign Jurisdiction Act, 1843, was 
dr«*wn. [This memorandum, which at the date of the first edition of this 
hook had not been published, is now printed as Appendix VI to Sir Henry 
,| 011 kyns’ JBritish Rule and Jurisdiction beyond the Seas .] See also the case 
o f* fJChe Jjaconia ; Papayanni v. The Russian Steam Navigation Company , 

2 M oo, P. C., N. S., 161. As to the history of the Levant Company, see 
A! *% Pent’s Introduction to Early Voyages and Travels in the Levant, noticed 
above, and the article on 4 Chartered Companies’ in the Encyclopaedia of the 
Ltt.ws of England. 
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any recital of concessions made by the various sovereigns in 
whose dominions it was to take effect. It did not expressly 
refer to any such concessions as the basis of a power to with¬ 
draw British subjects from the foreign tribunals, and such 
a power was apparently assumed even in cases in which those 
tribunals might, according to the local law, supply the legiti¬ 
mate forum. The charter merely provided that there should 
be no infraction of treaties. 

The main strength of the coercive jurisdiction given by 
the charter appears, in Turkey at least, to have depended, 
on the one hand, upon the corporate character of the com¬ 
pany and the power which it thus had over its own members, 
and, on the other hand, upon its exclusive privileges of trade 
which enabled it to prevent the influx of disorderly merchants 
and seamen. 

The charter did not contemplate the exercise of any criminal 
jurisdiction properly so called, nor any of a civil character 
in mixed suits. These branches of the consular jurisdiction 
in the East are probably of gradual acquisition, and perhaps 
were not claimed at the time when King James and King 
Charles granted their charters. 

Dissolu- The jurisdiction conceded by the Sublime Porte was 
Levant exercised mainly 1 by officers called consuls 2 , who were 

Company. a pp 0 i n f e( | by the Levant Company, and whose procedure 
was regulated by by-laws of the Company made under powers 
very like those granted to the East India Company. 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powers, 
closely resembled the East India Company; and the legal 

1 The jurisdiction was exercised also by the ambassador, wlio was appointed 
by the Crown, but was until 1803 nominated and paid by the Levant Com¬ 
pany. He continued to be chief judge of the consular court down to 
1857 . 

3 Of course the use of the word ‘ consul ’ is of much older date; - see 
Murray’s Dictionary, and Du Cange, s. v., and the Report of the Select 
Committee of the House of Commons on Consular Establishments, 1835 . 
As to the Drench consuls in the Levant during and before the seventeenth 
century, see Masson, Iiist. du Commerce Frangais dans le Levant , p. xiv. 
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difficultim which jm'ohc when the East India Company extended 
the exercise', of its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
might, have arisen undo* the jurisdiction exercised by the 
consular officers of the Levant Company. But, as the East." 

India, Company grew, the Levant Company dwindled, and 
in ih^5 if ' VilM formally dissolved. The Act which provided 
for its dissolution (0 Ceo. IV, c. ; y) enacted that thereafter 
all such rights and duties of jurisdiction and authority over 
His Majesty’s subjects resorting to the ports of the Levant, 
for t in 1 purposes of t rade or otherwise as were lawfully exercised 
or performed, or which the various charters or Acts, or any 
of them, authorized to he exercised and performed, by any 
consuls or other officers appointed by the company, or which 
such consuls or other officers lawfully exercised and per¬ 
formed under and by virtue of any power or authority what¬ 
ever, should be vested in and exercised and performed by such 
consuls and other officers as llis Majesty might bo pleased 
to appoint for the protection of the trade of His Majesty’s 
subjects in the ports and plant's mentioned in the charters 
and Acts. 

The intention of lire Act, doubtless, was to transfer to the .Oiffioul- 

eonsular officers appointed by the Crown all tho powers 

lormerly vested in the consular officers appointed by the 'hssolu- 
. . 1 ' tion of 

Levant ( ompany. But it noon appeared that the dissolution Levant 

of t ho company materially increased the difficulty of the ^ omr>aily * 
tank imposed on tho consuls, The authority which had 
previously supported them wan gone, and the proscriptive 
respect which might formerly have attached to tho powers 
conferred by tho charter was disturbed by the necessity 
which bad now arisen of testing those powers by the recog¬ 
nized principles of the English constitution. 

In the law officers of the Crown threw doubts on 
the legality of the general powers of fine and imprisonment, 
and of tho power which had previously been held to be vested 
in the consuls of sending back British subjects in certain 
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oases to thin country, and thus the coercive character of the 
jurisdiction was greatly shaken. 

Moreover, the Act of George IV’ had made no provision 
in lieu of the company's power of framing by-laws, and no 
method had been devised for faceting the difficulties arising 
out* of a strict adherence to Knglish jurisprudence and out* 
of deviations from it by the consular tribunals, 

And, lastly, the criminal and international jurisdiction had 
gradually assumed a form which the new stab' of a (fairs 
rendered in the highest degree important, but the exercise 
of whit'h transcended such authority as the company's consuls 
might previously have claimed. 

In 183b, eleven years after the dissolution of the Levant 
Company, an Act* ((> A 7 Will, IV, e. 78) was passed to meet 
those difficulties. It recited that hy the treaties and capitula¬ 
tions subsisting between His Majesty and the. Sublime Forte 
full and entire jurisdiction and control over British subjects 
within the Ottoman dominions in matters in which such 
British subjects are exclusively concerned was given to the 
British ambassadors and consuls appointed to reside within 
the said dominions, and that it was expedient for the protec¬ 
tion of British subjects within the dominions of the Sublime 
Porte in Kuropo, Asia, and Africa, and likewise in the States 
of Barbary, as well an for tin* protection of 11 is Majesty's 
ambassadors, consuls, or other oflieers appointed or to he 
appointed hy Bis Majesty for the protection of the trade of 
His Majesty's subjects in the said ports and places, that, 
provision should be made for deiining and establishing the 
authority of the said ambassadors, consuls, or (Plus’ officers. 
And it went on to enact that* His Majesty might by Orders in 
Goune.il issue directions to Mis Majesty's consuls and other 
officers touching their rights and duties in the protertion of his 
subjects residing in or resorting to the ports and places men¬ 
tioned, and also directions for t.heir guidance in the settlement of 
differences between subjects of His Majesty and subjects of any 
other Christian Power in the dominions of the Sublime Porte, 
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Tho Act of i8j(, wan a complete failure, and remained 
a dead letter. It* language and machinery were in many 
nwfKwtN defective and open to objection. 

Britwh extra-territorial jurisdiction in the Levant was Failure of 
derived from two main sources ; tho authority of the Sublime f 8 ot 6 of its 
Porte and tho authority of tho drown of England, The caudes * 
oharfom of dames and (diaries ignored one of these sources, 
mtd used language which seemed to treat the Jurisdiction 
exercised by the consular officers of the Levant Company as 
rt^ting exclusively on the prerogative of the Crown. The 
language of the Act of 1825 was sufficiently general to include, 
and wan perhaps intended to include, authority derived from 
the Porte and from the consent of other European Powers, 
but the Aid. makes no specific reference to either of these 
sources. I he Act* of i8j(> erred in tho opposite direction. 

Its language was so framed as to countenance the theory, 
always disavowed Ivy the English (Government, that British 
ambassadors ami consuls were in respect of their jurisdiction 
delegates of the Porto, instead of being officers of the Crown 
exercising powers conceded to tho Crown by the Porte. 

Again, the preamble, by referring specifically to the capitula- 
t-ious, and to oases in which British subjects were exclusively 
concerned, tended to discredit those important parts of the 
jmisdiet ion which lutdarisenfrom usage or which related to cases 
affecting foreign subjects under the protection of Great Britain. 

l f Hage had played an important part in the development 
of British jurisdiction in tho .Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal juris¬ 
diction, properly so called, nor civil jurisdiction in suits 
of a mixed character. But by 1836 the subject-matter of 
this jurisdiction appears 1 to have included, either generally 
and constantly or in some places and occasionally— 

(1) (Times and offences of whatever kind committed by 
British subjects ; 

{2} (-ivil proceedings where all parties were British subjects; 

1 According to Mr. Hope Scott. 


3 6 ° 


GOVERNMENT OF INDIA [ch. 


Foreign 
Jurisdic¬ 
tion Act 
of 1843. 


(3) Civil proceedings where the defendant was a British 
subject and the plaintiff a subject of the Porte; and 

(4) Civil proceedings where the defendant was a British sub - 
ject and the plaintiff subject to another European Power. 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but equally on behalf of 
subjects of other Powers navigating under the flag, of claim¬ 
ing the protection, of Great Britain. It must be borne in 
mind that the Ionian Islands were at that time under the 
protection of the British Government, and that cases in 
which Ionian islanders were concerned were apt to come 
before the consular courts at Constantinople and elsewhere 
in the Levant. But, besides the Ionian islanders, there was 
a motley crew of persons of different nationalities, hangers-011 
of the embassy and others, who for reasons more or less 
legitimate claimed British protection. This was the origin 
of the class of protected persons referred to in modern Orders 
in Council under the Foreign Jurisdiction Acts 
Lastly, the Act was so vaguely worded as to leave great 
room for doubt as to the powers conferred by it on the Crown, 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation. This was a matter of 
the greatest moment. Under the capitulations the 1 custom 5 
of the English was to be observed on the decision of any suit 
or other difference or dispute amongst the English themselves. 
And in proceedings between English and Europeans the 
forum rei was customarily allowed to entail the application 
of English law to an English defendant, but a strict adherence 
to English jurisprudence had never been observed. The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary. 

The Act of 1836 was repealed and superseded by the 
Foreign Jurisdiction Act of 1843 (6 & 7 Viet. e. 94). This 


claiming foreign 
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Act, the provisions of which are now embodied in the Foreign 
' Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), was as conspicuous 
a success as its predecessor was a conspicuous failure. Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction, 
and that its enacting words embodied a formula of great 
simplicity, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen’s dominions where the Queen had jurisdiction, 
she ought, with respect to the persons under that jurisdiction, 
to be in the same position as that which she occupies in 
a territory acquired by conquest or cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (as the Act of 1890 now recites) that by 
treaty, capitulation, grant, usage, sufferance, and other lawful 
means Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty’s dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, 
in terms reproduced by the Act of 1890, that ‘ it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majesty now hath, or may 
at any time hereafter have, within any country or place out 
of Her Majesty’s dominions in the same and as ample a 
manner as if Her Majesty had acquired such power or juris¬ 
diction by the cession or conquest of territory.’ 

To illustrate the effect of this enactment by a concrete 
instance, the King has, with respect to the jurisdiction exer¬ 
cisable by him at Shanghai, a place within the territorial 
limits of the empire of China, the same power as he has in 
Hong Kong, a British Crown colony outside the territorial 
limits of China and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enactments which have been passed for amending and 
extending it, and which are now embodied in the Consolida¬ 
tion Act of 1890, consular and other judicial officers haves 
been established, in all parts of the world when' the sovereign 
Power is nou-Ohristian, and extensive eodes of law have been 
framed for their guidance 1 , In most eases the law adopted 
has been the English law, with the necessary modifications 
and simplifications ; hut at Zanzibar, whieh is much resorted 
to by natives of India, and from officers at whieh place an 
appeal is given to the High Court of Bombay, the law applied 
is the law of British India*. A similar course was adopted 
in the Persian Coast and Islands Order in Council, i88q :} , 

Three stages may he traced in the history of the Foreign 
Jurisdiction Aida. 

During the first- stage they were applied exclusively to 
territories under regular Oovernments to whom consular 
officers were accredited, and when* consular jurisdiction was 
exorcised concurrently by the oflieers of other European 
States, Practically they were only applied to nou 4 ’hrislian 
countries, such as Turkey, Persia, and (Lina. 'Such coun¬ 
tries, ? as Mr, Westlake 1 tas observed h " have civilizations 
differing from European, and, so far as they an* not Mahome- 
dan, from those of one anot her. The Europeans or Americans 
hi them form classes apart, and would not feel safe under 
the local administration of justice which, even were they 
assured of its integrity, could not have t he machinery neces¬ 
sary for giving adequate protection to the unfamiliar interests 
arising out of a foreign civilization. They were therefore 
placed under the jurisdiction of the consuls of their respective 
States, pursuant to conventions entered into by the latter 
with the local (jlovommoutH.’ 

lurkey was the first country to which the ,Foreign Juris- 

1 «wi the Orders in Council printed in vul v of the Statutory links mid 
Orders IkmmL 

3 Noe the Zanzibar Order in Council, 1S97, Mai 11 mid (K Ikr. v. K;\ 

'* Htat. H, mid (). /{an. y. Cdtf* 

4 Cha11te.ru on, Priwiiyka of International Law, p. 102. 
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diction Acts were applied, and the jurisdiction exercised by Anoma- 
Bt itisb, authorities in Turkey is now regulated by the Ottoman potion 
Oulex in Council, 1899 1 , which extends to all the dominions of Egypt. 

Ottoman Porte, including Egypt. 

1 lio Anglo-Prench Convention of 1904 virtually recognized 
the predominant position of the British Government in 
Bgypt, but Egypt has not become a British protectorate, 
an l unis has become a Trench protectorate, and consequently 
Egypt Is still subject to the regime of the Capitulations. The 
evils arising out of that regime have been forcibly described 
by Lord Cromer in his reports on Egypt for the years 1904 
and 1905 3 . Egypt, he remarks, stands in the unique position 
0! an oriental country which has assimilated a very consider- 
able portion of European civilization, and which is mainly 
governed by European methods, but which at the same time 
possesses no machinery for general legislation, such as is 
possessed by the various states which, in judicial and adminis¬ 
trative matters, it is taking as its model. At present no 
change can be made in any law applicable to Europeans 
without the unanimous consent of nearly all the Powers of 
Europe and the United States of America, and experience 
shows that it is practically impossible to obtain this consent 
even in matters of minor importance. So long as legislation 
is conducted by diplomacy, and so long as fifteen separate 
powers each possess the right of liberum veto on each new 
legislative proposal, he regards any attempt to introduce the 
reforms, of which the country stands so much in need, as prac¬ 
tically hopeless- The remedy which he suggests is the crea¬ 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them 3 . 


f A»W. M. and 0 . Rev. vol. v. p. 742. When Tunis .became a French pro¬ 
tectorate It was excluded from the operation of the Ottoman Order in 
Council tlion in force. As to the consular courts and jurisdiction in Turkey 
boo Young, Corps de Droit Ottoman, i. 279. 

a Egypt, No. 1 (1905)* Cd. 2409; Egypt, No. 1 (1906), Cd. 2817. 

;* 'pho capitulations do not apply to the Soudan, which is practically 
a British protectorate. 
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After the Foreign Jurisdiction Act had been applied to 
countries like Turkey, it became necessary to extend the 
system of foreign jurisdiction to barbarous countries not 
under any settled government. By an Act of 1861 (24 S& 25 
Viet. c. 31) 1 the colonial authorities of Sierra Leone were 
empowered to exercise'jurisdiction in the uncivilized terri¬ 
tories adjoining that colony. And by an Act of 1863 (26 & 
27 Viet. c. 35) 1 similar provision was made with respect to 
territories adjoining the Cape Colony. A more important 
departure in this stage was marked by the passing of the 
Pacific Islanders Protection Act of 1875 (38 & 39 Viet. c. 51). 
By this Act Her Majesty was empowered to create by Order 
in Council a court of justice with civil, criminal, and admiralty 
jurisdiction over Her Majesty’s subjects within certain islands 
and places in the Western Pacific, with power to take cogni¬ 
zance of all crimes and offences committed by Her Majesty’s 
subjects within any of those islands and places. Three years 
later power was given in more general terms to bring places 
not within the dominions of any settled government under' 
the operation of the Foreign Jurisdiction Acts. By s. 5 
the Foreign Jurisdiction Act, 1878 (41 & 42 Viet. c. 67), 
now reproduced by s. 2 of the Foreign Jurisdiction Act, 1890, 
it was enacted that in any country or place out of Her 
Majesty’s dominions in or to which any of Her Majesty’s 
subjects were for the time being resident or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of the other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects 2 for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 

1 This Act is still in force, but may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1890 (see 53 and 54 Viet, 
c. 37, s. 17). 

2 Note that the jurisdiction under these enactments is expressly confined 
to British subjects. 
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The history of the Company during the reigns of the first. Contort « 

two Stuarts and the period of the Commonwealth is mainly an(l 

occupied with their contests with Dutch competitors and fhigllHh 

rival h, 

English rivals. 

The massacre of Amboyna (February tft, 162§) is the Masnaero 
turning-point in the rivalry with the Dutch. On the one 
hand it enlisted the patriotic sympathies of Englishmen at 
home on behalf of their countrymen in the East.. On 
the other hand it compelled the Company to retire from the 
Eastern Archipelago, and concentrate their efforts on the 
peninsula of India. 

Under Charles 1 the extensive trading privileges of the Conrten'H 
Company were seriously limited. Kir William Courtem 
through the influence of Endymion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indies independently of the East India Company. 

His association, which, from a settlement established by if. at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for many years. ~ 

Under the Commonwealth the intervention of the Protector (from- 

was obtained for the settlement of the Company's differences 

both with their Dutch and with their English competitors. to tll ° 

x company. 

By the Treaty of Westminster in 1654, Cromwell obtained 
from tho Dutch payment of a sum of £85,000 as compensa¬ 
tion for tho massacre of Amboyna and for the exclusion of 
the Company from trade with the Spice Islands. Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of which the Company’s capital was 
then composed, and, pending their settlement., Cromwell 
borrowed £50,000 of the sum for the expenses of the State. 

He thus anticipated the policy subsequently adopted by 
Montagu and his successors of compelling the Company to 
grant public loans as a price for their privileges. 

Ultimately the Company obtained from Cromwell in 1657 Lu'h" 
a charter under which the rump of Courten’s Association ^“ tor of 
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had by Her Majesty therein within tlie Foreign Jurisdiction 
Act, 1843. 

An important stage was reached when the Foreign Juris- Third 
diction Acts were applied to protectorates. In territories to fppiica- 
wlvieli the Pacific Islanders Protection Act applies, such as 
Samoa, British officers and French or German officers may torates. 
be exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which are under the exclusive 
protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by odicers of the British Government instead of being exercised 
by them concurrently with officers of other European States. 

The term * protectorate ' acquired international recognition Recogni¬ 
ta the proceedings of the Berlin Conference of 1885, when African 
it was stipulated (by Art. 34 of the Acte General) that any 

Power which might thereafter either acquire possession of by Berlin 

3 ., , Confer- 

or assume a protectorate over, any territory on the coast e nce. 
of Africa, should notify the same to tho other signatory 
Powers, in order to give them an opportunity of putting 
forward any claim to which they might conceive themselves 
entitled. Thin stipulation did not apply to annexations or 
prot('Ctorates in the interior 

Immediately after the signature of the general Act of Charter to 
Berlin, the Kmperor William granted to tho German Coloniza- Coloniza¬ 
tion Society in Bast Africa a charter of protection, in which j!j° c n iety 
lie spoke of territories which by certain traders had been 
ceded to him for tho German Colonization Society, with 
‘territorial superiority V and granted to tho society, on 

1 The general Art of Berlin itt to lie found in Hortttlet, Map of Africa, by 
Trial //, i. ,'ti. There are several references to protectorates in other articles 
of the Act of Berlin, and also in tho subsequent Brussels Act with respect 
to the African Stave Trade, Ilorltdet, i. 48. 

■•Th„ word used in the charter is 1 Undoshohoit,’ and is translated m 
ilerlHtet’a Map o/ Africa by Treaty as 1 sovereign rights.’ 
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certain conditions, the authority to exorcise all rights arising 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com¬ 
mercial or other purposes 1 . 

Questions As to the legal and international effects of this charter and 
of German of iho M( ' r lm T K 'rial Act of April, l88(», by which the charter 
charter, has apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent *. Have the territories t» which they 
apply become German territory in a sense which imports all 
the rights and responsibilities oi territorial sovereigntyf Or 
are they merely subject' to a German protectorate, implying 
a lessor degree, of sovereignty and responsibility* 

In considering these questions it must ho borne in mind 
that Germany had in t8«> practically no colonial experience. 


England, with her vast' system of colonies and dependencies, 
and with her factories and mercantile establishments in every 
part, of the world, is familiar with the several distinct ions for 
legislative, judicial, and executive purposes between the 
British dominions as a whole and the places outside t he Brit ish 
dominions in which British jurisdiction is exercised ; between 
the United Kingdom and the colonies and dependencies 
which, with the United Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of 1'arliftmont as British possessions; and lastly, between the 
several classes of British possessions ; and with the modi' in 
which, extent to which, and conditions under which imperial 
authority may be exorcised in places belonging to each of 
these categories. Germany, when the present empire was 


formed, had no colonies, and few important mercantile settle¬ 
ments in foreign countries, and the constitution of the empire 
contained no provision for the mode in which authority was 
1 llwtHli't', Map of A /rim by Treaty, i. 

» Sec f.g. Hall, Foreign, Jurlntlirthm of tilt ■ itritlnh Prawn, purl iii, clmp. ,! : 
WcHthiko, (UtapUrnoiitlic Tritteiplesof hiti'nmtiomtl htw. |>. IJ7 ; I)i'H|iu«nrl, 
blmii Mtv Irs Prohriorttl/t* chap, iii. 
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bo exercised in any possessions or colonies which might 
hu bnofluently be acquired. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories—the 
y ^ichsgebiet proper—and their new acquisitions beyond the 
Boas ; and the tendency was to distinguish these latter by 
the collective name of protected territory, or 4 SchiitzgebietS 
It was not unnatural that this appellation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed ; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to whether the natives were or were not German 
subjects ; and generally as to the nature and extent of the 
rights claimed and responsibilities assumed by the German 
sovereign within these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
al ways easy to give a precise answer to questions of this kind. 

The German Protectorate in East Africa, with its double 
government by the Imperial Crown and by a chartered 
company, was a political experiment resembling in its nature, 
and perhaps consciously modelled on, the earlier form of 
Britiu.li rule in India. The vagueness of language of the 
< Jertnan charter and Act finds a close parallel in the vagueness 
of language of the English regulating Act of 1773, and this 
vagueness is probably attributable in each case to the same 
causes. As Sir James Stephen has remarked 1 , the authors 
of the Regulating Act ‘ wished that the King of England 
should act as the sovereign of Bengal, but they did not wish 
t o proclaim him to be so. 5 

The questions which were raised with reference to the Ques 

x ™ t as to 

(Herman protectorate claimed in 1885 may be raised, and Eag ush 

have boon raised, with reference to the English protectorates in 

eHt.&blished in various parts of Africa over regions occupied Africa. 

• by uncivilized tribes. The term ‘protectorate,’ it has been 

1 Nuncomar and Impel/, ii. 129. 
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observed, implies a protecting State and a protected State. 
How can it be applied to uncivilized regions where there is 
no organized State to protect % In what respects does a pro¬ 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty 1 % The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896.' In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Beehuanaland Protectorate. 
The Lord Chief Justice, in charging the jury 2 , intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at all events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Viet. c. 90, s. n), be treated 
as if it were within the limits of Her Majesty’s dominions.'.- 


1 The following are illustrative specimens of treaties made with native 
chiefs in Africa :— 

£ [name of chief] hereby declares that he has placed himself and all his 
territories, countries, peoples, and subjects under the protection, rule, and 
government of the Imperial British East Africa Company, and has ceded 
to the said Company all its [qu. his] sovereign rights and rights of govern¬ 
ment over all his territories, countries, peoples, and subjects, in consideration 
of the said Company granting the protection of the said Company to him, 
his territories, countries, peoples, and subjects, and extending to them 
the benefit of the rule and government of the said Company. And he 
undertakes to hoist and recognize the flag of the said Company . 5 Hertslet, 
Map of Africa by Treaty , i. 166. 

c We, the undersigned Sub-Chiefs, . . . acting for and on behalf of the 
Wanyassa people living within [specified limits], most earnestly beseech 
Her Most Gracious Majesty the Queen of Great Britain and Ireland ... to 
take our country, ourselves, and our peoples under her special protection, 
we solemnly pledging and binding ourselves and our peoples to observe 
the following conditions :— 

£ i. That we give, over all our country within the above-described limits, 
all sovereign rights, and all and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty the Queen [&c.] 
for all time coming.’ Hertslet, i. 188. 

It is difficult to see what residuum of sovereignty remains after these. 

cessions. 

2 Times , July 29, 1896. 
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of reasouaW y held, for the nature 

OrotTotor- T eignty eXCrCiSed ^ the British Cr0wn ^bin the 
u I nflh ^ SUCh ^ the British its agents 

K , ers could > wh ilst a protected native chief could not 
prevent, an aggression from the protectorate into neighbour¬ 
ing territory, and consequently such an aggression was within 
the misoUief of the Act h It must be remembered, however, 
tiiat the points of law arising in the Jameson case were not 
iully »''gued, an d that the language of a charge to the jury 
cannot always be construed with the same strictness as the 
language of a judgement. The law was laid down in the 
J a meson ease with reference to the construction of a particular 
Hbatute, and the propositions embodied in the chief justice’s 
charge must not receive too wide an application. It seems 
clear that for ordinary purposes the territory of a protectorate 
foreign and not British territory. If this were not so, 
orders for- establishing and regulating the jurisdiction exer- 
cistable within it by British authorities could not be made 
under tiro foreign Jurisdiction Act. Perhaps it would be 
accurate to say that for the purposes of municipal law the 
territory of the Bechuanaland Protectorate is not, but for 
tlic purposes of international law must be treated as if it were, 
part of the British dominions. The line of division is thin, 
but it exists, and it has its utility. If the objection is raised 
11 nit protectorates of this kind are inconsistent with previously 
received rules and formulae of international law, the answer 
is that they have been found by practical experience to pro¬ 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference; that inter¬ 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts ; 
that it is in a state of constant growth and development; 
and that when new facts make their appearance the appro¬ 
priate rules and formulae will speedily be devised 2 . 

1 See the Ox*< lor in Council as to j urisdiction in the protectorate, below, p. 375. 

,J The tor nay c protectorate 7 and ‘sphere of influence 5 have sometimes 
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The application to protectorates of the machinery of the 
Foreign Jurisdiction Acts has brought into greater prominence 
the question as to the classes of persons with respect to whom 
the jurisdiction exorcised in accordance with those Acts can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
reflated. As the jurisdiction is derived from an arrange¬ 
ment between the British Crown and the territorial sovermgn, 
it clearly can bo made exercisable in the case of persons under 
either of those authorities. But in the territories where it 
was first exercised, it was required for tire protection of 
foreigners, and was not intended for, and was not exercised 
in the caso of, subjects of the territorial sovereign, ihe 
classes of persons for whom it was intended were either 
British subjects or persons entitled to the political protection 
of the British Crown. And the Ottoman Order in Council 
of 1899 (Articles 16-19), like other Orders in Council framed 
on the same linos, includes British-protected persons in its 
definition of British subjects (Art. 3) and orders provision for 
the registration of British subjects as so defined. In the 


been Loosely treated as synonymous. But the latter term lias wc .V a 
negative moaning. It implies an engagement between two Mates, that 
one of thorn will abstain from interfering or exercising influence with,, 
certain territories, which, as between the contracting part,os, arc reserved 
for tho operations of the other. Such an engagement dees not of itsell 
involve the exercise of any powers or the assumption of any respons.biit y 
by eitlior State within tho sphere of influence reserved to itselt. But the 
exclusion of interference by one of tho States within a partieular territory 
may involve the assumption by the other of some degree of responHilubty 
for tho maintenance of order within that territory. . Tims a sphere ol 
influence is a possible protectorates and tends to pans into a protect oiam 
juHt ah a protectorate tends to pawn into complete sovereignty^ . 11,( ‘ 
chief U8* of establishing a sphere of influence appears to bo to mmimr/,e 
the rink of war arising from scrambles for territory, and to obviate tin* 
necessity for effective occupation an a bar to annexation or encroachment 
by a competent State. .But the arrangement on which a ' sphere of ini I nonce 
is based has, of itself, no international validity, and is not binding oxeept 
on such States as are parties to the arrangement. Tho phrase was invented 
to meet a transient state of things, and is perhaps ((aiding to become 
obsolete. 
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('UNO of the Luanda which was between British subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it wan found by the Judicial Committee 
of the, 1 1ivy Council that the Ottoman Government had 
long acquiesced in allowing the British Government jurisdic¬ 
tion between British subjects and subjects of other Christian 
bUdes exercised by means of consular courts, and that whilst 
there was no compulsory power in a British court in Turkey 
over any but .British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the oousoiU of hin novoroign, 

'Plus decision in the haconia case applied to a state of cir- Oouhc- 
cumstanooH where there were several Powers exorcising extra- S?)"' 
territorial jurisdiction in the territories of the same State. mont of 
It requires modification in its application lo the conditions lowlte. 
ol a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a ‘State implies the assumption of responsi¬ 
bility both tor the safety and for t he good conduct of foreigners 
who resort to the territories of the protected State and who 
are not subjects of the protecting State; that is to say, for 
matters which, in the ease of an independent State, are dealt 
with by diplomatic intervention. And, except where the 
local law and administration of justice are in full conformity 
with European standards, this responsibility cannot, be effec¬ 
tively discharged unless the courts of the protecting Stale 
exercise jurisdiction ovei Hiieh foreigners. 

Gouversoly, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears. Thus, when .Prance established a protectorate 
over the regency of Tunis and set up French courts in the 
regency, the Queen consented to abandon her-consular juris¬ 
diction, with a view to British subjects in the regency boeom- 

1 (iKoj) i Moo, I*. 0 ., N. N., id ; 33 Uw Journal, N. K., P. .M. & A. n. 
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ing justiciable by those French courts under the same con¬ 
ditions as French subjects 1 . 

Accordingly, the assumption of an exclusive protectorate 
seems to imply the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter¬ 
national law jurisdiction over foreigners is, in such protec¬ 
torates, legally exercisable under the Foreign Jurisdiction Act 2 . 

The mode in which the powers exercisable under the h oreign 
Jurisdiction Act have been applied to uncivilized regions, 
and have been gradually extended in their adaptation to 
protectorates, may be illustrated by the Orders in Council 
which have at various times been made for different regions 
in Africa. 

A comparatively early stage in the process of development 
is represented by an Order of 1889under which local juris¬ 
dictions ’ could be constituted whore necessary. The Order 
declared that the powers conferred by if within a local juris¬ 
diction was to extend to the persons and matters following, 
in so far as by treaty, grant, usage, sufferance, or other lawful 
means .Her Majesty had power or authority in relation to 
such persons and matters, that is to say 

(1) British subjects as defined by the Order ; 

(2) The property and personal and proprietary rights and 
obligations of British subjects within the local juris¬ 
diction (whether such subjects were or wore not within 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
.belonging thereto ; 

(3) Foreigners, as defined by the Order, who should submit 

* The British consular jurisdiction established in Tunis under the foreign 
Jurisdiction Acts was expressly abolished by the Order in Council of Decem¬ 
ber 31, 1883. 

3 See 0. g. Westlake, p. 187. 

3 The Africa Order in Council, i88y. Bat. It and (k Jicv., vol. v. p. n 
This Order and the amending Order of 1892 have been practically super* 
seded by the Orders of 1902 for British Central Africa and British blast 
Africa. 
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themselves to a court, in accordance with the provisions 
of the Order; 

(4) Foreigners, as defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 

The term British subject ’ was defined as including not only 
British subjects in the proper sense of the word, but also 
any persons enjoying Her Majesty’s protection and, in par¬ 
ticular, subjects of the several princes and States in India 
in alliance with Her Majesty, residing and being in the parts 
of Africa mentioned in the Order 1 . The term ‘foreigner’ 
was defined as meaning a person, whether a native or subject 
of Africa or not, who was not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ‘ foreigners 5 seems open to doubt, and the 
exercise under it of civil jurisdiction in respect of a ‘ foreigner ’ 
was expressly declared to require his specific consent in each 
case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub¬ 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
1892. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferance, and other lawful means. 
Her Majesty the Queen had- power and jurisdiction in the 
parts of Africa mentioned in the Order of 1889, went on to 
recite that— 

• This language is in accordance with the terms of the enactment which 
is reproduced by s. 15 of the Foreign Jurisdiction Act, 1890, and which was 
passed before the Interpretation Act, 1889. 
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By tins general Aet of 1 lie Conference of Berlin signed in 1885 I lie 
several Powers who wore parties thereto (in this Order referred to as 
the Signatory Powers) declared, with respect to occupations in Africa 
by any of tho Signatory Powers, that tho establishment of authority in 
protected territories was an obligation resting npon the respective pro¬ 
tecting Powers j and that, in order to the due fulfilment of 11m said 
obligations, as respects territories and places within the limits of (ho 
Order of 1889, which Her Majesty should haw declared to bo under (ho 
protection of Her Majesty, it was necessary that the subjects of the 
Signatory Powers, other than Her Majesty, should he justiciable under 
that order in like manner as British subjects, mid Hint for this purpose 
tho provisions of the Order referring to’.British subjects should, as far 
as practicable, be extended to the Nubjeets of those Powers,' 

It then proceeded to enact that. 

‘ Where Her Majesty has declared any territory or plats' within the 
limits of tho Africa Order in Domicil, 1S80. to lit' a protectorate of Her 
Majesty, tho provisions of that Order having reference to Brit ish subjects, 
except Part XIV thereof', shall extend in like manner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciable 
by the courts constituted by the said Order for Hit' protectorate under 
tho same conditions as British subjects, and to the extent of tin' juris¬ 
diction vested by law in those courts : and .Part. XII*and so much of 
tho rest of tho Order as requires (he consent of any foreigner as a con¬ 
dition of tho exercise of jurisdiction shall he of no force or elTeef in the 
protectorate, so far as respects foreigners to whom this Order applies.’ 

lhe Order defined the expression ‘ foreigners to whom this 
Order applies ’ as meaning subjects of any of t he Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjects should bo justiciable under 
the Africa Order of 1889 and the Order of 1892. 

It will be seen that the jurisdiction exercisable tinder the 
Orders of T889 and 1892, though very extensive in its scope, 
was still personal in its character. 

Those Orders were framed by the .Foreign Office. But in 
tho meantime the Colonial Office had been framing Orders 
wl»«h proceeded on different and bolder lines, and which 
appear to give jurisdiction in general terms, without distinction 
between British subjects and foreigners, and without reference 
to any acquiescence or consent, express or implied. The 

' Part XIV provides for tho registration of British mtbjrefs. 

As to civil jurisdiction over foreigners with ..msciil of themselves 

or their Government, h. 
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considered impolitic after the Restoration to preserve unv 
evidence of favours obtained from the Protector. 

The Com- During the period after the UeHtorat um the -■ 

pany after tho 00 mpany are centred m the renuuUhh i ■ • . 

^oration. Sir Josiah Child, and are depicted in ii>e vivid pages 

lay. He has described how Child converted ,l„.(o, 
from a Whig to a Tory Association, how he rnducvt . .»»»■•. 
to become a subscriber to its capital, how his policy win 
temporarily baffled by the Revolution, how rigoroualy be 
fought and how lavishly he bribed to counteract the gmwm« 

influence of the rival Kiiglish Company. 

m,,i™ nf roval favour ... i " lh " " f 


Charles 

IPs 

charter 

1661. 


the Restoration period. 

The charter granted by Charles 11 on April •„ 

.ferred new and important privileges on the Compaus Thru 
° constitution remained praetieaily unaltered. evc-pt that the 
joint-stock principle was recognized by giving each member 
one vote for every £500 subscribed by him to the Company » 
stock. But their powers were materially increased. 

They were given ‘ power and command ' over t heir fort reases, 
and were authorized to appoint governors and other officers 
for their government. The governor and conned ui ra.lt 
factory wore empowered ‘to judge all persons belonging t“ 
the said Governor and Company or that shall be under them, 
in all causes, whether civil or criminal, according to the how, 
of this kingdom, and to execute judgement accordingly. 
And the chief factor and council of any place for winch there 
was no governor were empowered to send offenders for jmm.,h 
ment-, either to a place where there was a governor and e< .lined, 


or to England. 

The Company were also empowered to send ships of war, 
men, or ammunition for tho secuiity and defence of their 
factories and places of trade, and ‘ to choose eonmtimder* 







% 


v] BRITISH JURISDICTION IN NATIVE STATES 375 

Order made for the Bechuanaland Protectorate on May 9, 
1891 \ after reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows :— 

6 II. The high commissioner may, on Her Majesty’s behalf, exercise 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to be taken all such measures, 
and may do or cause to be done all such matters and things within the 
limits of this Order as are lawful, and as in the interest of Her Majesty's 
service he may think expedient, subject to such instructions as he may 
from time to time receive from Her Majesty or through a secretary of 
state. 

4 IH. The high commissioner may appoint so many fit persons as in 
the interest of Her Majesty’s service he may think necessary to be 
deputy commissioners, or resident commissioners, or assistant com¬ 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such officers shall respec¬ 
tively discharge their functions. 

c Every such officer may exercise such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
time think fit to give him. 

4 The appointment of such officers shall not abridge, alter, or affect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him. 

4 The high commissioner may remove any officer so appointed. 

4 IV. In the exercise of the powers and authorities hereby conferred 
upon him, the high commissioner may, amongst other things, from time 
to time, by proclamation provide for the administration of justice, the 
raising of revenue, and generally for the peace, order, and good govern¬ 
ment of all persons within the limits of this Order, including the pro¬ 
hibition and punishment of acts tending to disturb the public peace. 

4 The high commissioner in issuing such proclamations shall respect 
any native law r s or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty’s protection are now 
regulated, except so far as the same may be incompatible with the due 
exercise of Her Majesty’s power and jurisdiction. 

4 VII. The courts of British Bechuanaland shall have in respect of 
* matters occurring within the limits of this Order the same jurisdiction, 

1 Stat. R. and 0 , Rev., vol. v. p. 109. 
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civil and criminal original ami appellate, an they respectively possess 
from time to time in respect of matters occurring within British 
BechuamdaiHh and the' 1 judgements, decrees, orders, and sentences of 
any such court made or given in the exercise of the jurisdiction hereby 
conferred may Im enforced and o\eeuted, ami appeals therefrom may 
be had and prosecuted, in the same wav as if the judgement, decree, 
order, or sentence had been made or given under the on Unary jurisdic¬ 
tion of tin* court. 

*■ Bui the juriadiet ion hereby conferred shall only be exercised by such 
courts, and in such manner and to such extent, as the Uovernor of 
British Iteelmanalaml shall by proclamation from time to time direct 

Tim Matabclcland Order in Ommeih iSq.p now superseded 
by the Southern Rhodesia Order in ( ’owudU iSqtt, wan framed 
on similar principles, am! tire name principles have been 
followed in the Orders whieh have since been made for different 


parts of South, Rust, amt Went Afriea, They net up high 
eourtH anti make administrative ami legislative arrangements 
hardly distinguishable in their character from flume adopted 
for region** whieh have been formally incorporated tit the 
King's dominions K 

Conchi- The general conclusions an to the classes of persona and 
judHclie-^ w '^ 1 respect it) whieh jurisdiction may be exercised by 

tinnunder court h established by Orders in Ootmoit in accordance with 

romgn , , 

Jumdic- the lumugn Juriwdietton Acts appear to be. 

tionA<R ^ The principles on whieh the jurisdiction rents do not 
exclude it h exercise with respect to any classes of persons 
being the subjects, or under the authority, of the State 
whieh establishes the court, or of the State' in whose territory 
the court is established, or any classes of eunoH, whether 
civil or criminal, 


J. But in 'practice the jurisdietion, being required mainly 
for the 'protection of foreigners, In not usually exercised in 

1 See the Africa Order printed iu &'tot. H, and u , AVr,, vol, v. 'the Order, 
in Onuneil made fur the ‘ hinterlaml 1 protrctornlea adjoining Hritioh colonic > 
on the Went, (‘oast of Africa, have, umteud of dciining the jurmdtction ever 
finable in protect orat cm, tramd’erred the powers tjf legislating for them to 
the legislature of the adjacent British colony. The legislation under the e 
powers is either npeeitie or simply applies the eohmiu! law. In some cunon 
jurisdiction appears to he exercisable over all persons. In other eases it" 
is left with the ehiefs, suhjeet to the direetion ami eontrol of tbe British 
authorities. 
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disputes between natives of tlie country or in criminal pro¬ 
ceedings which do not affect foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris¬ 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express or implied, 
on the part of those persons or of tlie States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence, or by such acts as the recognition of a pro¬ 
tectorate. 

4. In the case of certain protectorates in Africa the juris¬ 
diction has been given in more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction 
is exercisable 1 . 

5. The Order in Council can limit and define in any manner 
which may be considered expedient the classes of persons 
and cases with respect to which jurisdiction is to be exercised. 


In considering the application of the foregoing principles Applica- 
to India, the chief differences to be borne in mind are— principles 

(1) The limitations on the powers of the Indian Legisla- t0 Incha * 
ture, by which is meant the authority described in Acts 
of Parliament as ‘ the Governor-General in Council at 
meetings for the purpose of making laws and regula¬ 


tions 5 ; 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the Native States. 


1 The references to native law and custom in some of these Orders clearly 
show that jurisdiction was intended to be exercised under them in cases 
•between natives of the country. Tor a very curious illustration of the mode 
in which this kind of jurisdiction has been exercised on the West Coast 
of Africa, see Fanti Customary Lems, by J. M. Sarbah (London, 1897). 
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The Indian Legislature is the creation of statute. Its 
powers are derived wholly from Acts of Parliament, and are 
limited with reference to persons, places, and subject-matter 
by the Acts of Parliament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 & 4 
Will. IV, c. 85), empowered the Governor-General in Council 
to make, subject to certain restrictions, £ laws and regulations 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i. e. the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons, whether British or 
native, foreigners or others, and for all courts of justice, 
whether established by His Majesty’s charters or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the dominions of princes and States in alliance with 
the said Company’ (i. e. the East India Company) 1 . 

! As to tlie powers exercisable under tills section the following opinion 
was given to tbe East India Company in 1839 :— 

‘ We tbink tbe Legislative Council bas power to make laws to provide 
for tbe punishment of offences in cases here contemplated. The Legislative 
Council has power to pass laws enacting and declaring that crimes and 
offences committed in tbe territories of princes or States in India adjacent 
to tbe British territories by persons, tbe native subjects of and owing 
obedience to tbe laws of such British territories, shall be liable to be tried 
and punished as if committed within the local limits of the British territories. 
Crimes and offences against tbe State, and tbe crimes of forgery, coining, 
&c., might frequently be committed without tbe limits of the Company’s 
territories. Indeed, by tbe existing laws, British subjects are liable to 
be tried in the supreme courts for offences committed anywhere within 
tbe Company’s limits. We do not consider tbe affirmative clause in 
3 & 4 Will. IV, c. 85, s. 43, giving tbe power to tbe Legislative Council to 
make laws “for all servants of the said Company within the dominions 
of princes and States in alliance with tbe said Company,” as restraining 
the Legislative Council from making laws for tbe purposes in question, 
but as either perhaps unnecessary or as meant to remove all doubt as to 
the power to bind servants of tbe Company in the particular case specified, 
who might not be (as occasionally happens) either natives or subjects of 
tbe British territories or British subjects of Her Majesty. 

‘ We think that tbe Legislative Council bas power in the same manner 
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Him section has been superseded by the Indian Councils 
Act, 1861, and has been repealed, but is still of importance 
ns the enactment under which the Penal Code of i860 was 
made. 

*Xhe enactments on which the powers of the Indian Legis¬ 
lature now depend are the Indian Councils Act, 1861, as 
Huppleniented by an Act of 1865 and an Act of 1869, and 
explained by an Act of 1892. 

Section 22 of the Indian Councils Act, 1861 (24 & 25 Yict. 
m (>7), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever c now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern¬ 
ment of India within the dominions of princes and States in 
alliance with Her Majesty. 5 

>S action 1 of the Government of India Act, 1865 (28 & 29 
Viet. e. 15), after reciting that the Governor-General in 
C lou noil had power to make laws and regulations for all 
persons, British or native, within the Indian dominions, and 

to provide for tlie trial and punishment of crimes and offences committed 
upon the high seas, enacting and declaring them to be offences of the same 
quality and triable and punishable as if they had been committed on land, 
an haw been done as to offences committed at sea by British statutes. It 
would, of course, be proper to limit the application of such a law to persons, 
natives and subjects, owing obedience to the laws of the British territories. 
For piracy, &e., provision has been made by existing laws. 

(Signed ) J. Campbell. 

R M. Rolfe, 

R Spaxkie, 

James Wig-ram. 

e r Temple, January 30, 1839.’ 

But it is difficult to reconcile this opinion with the opinion subsequently 

'ifivon. as to the inability of the Indian Legislature to pass laws binding on 
natives of British India outside the territories of British India (see Forsyth, 
(Jason and Opinions on Constitutional Law, pp. 17, 3 2 )- 
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that it was 6 expedient to enlarge the powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of 5 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section 1 of the Indian Councils Act, 1869 (32 & 33 Viet, 
c. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Viet, 
c. 14), explains that the expression £ now under the dominion 
of Her Majesty, 5 in the Act of 1861, is to be read as if the 
words c or hereafter 5 were inserted after c now. 5 

It will be observed that the expression used in the Act of 
1861 is, c within the dominions of princes and States in alliance 
with Her Majesty, 5 an expression substituted for and apparently 
framed on the words in the Act of 1833, c princes and States 
in alliance with the said Company. 5 The expression in the 
Act of 1865 is, 4 princes and States in India in alliance with 
Her Majesty. 5 The language used in the Act of 1861, if 
construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else¬ 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her Majesty 
or not 1 . However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 

1 This seems to be the construction adopted by the late Mr. Justice 
Stephen, who says : 4 The Government of India has power to legislate for 
public servants both in Native States included in British India, and in 
Native States adjacent to British India. 5 History of Criminal Law, ii. iz. 












v I BRITISH JURISDICTION IN NATIVE STATES 381 

of India, seems, under existing circumstances, to be 
opeui to question. 

.Doubts have also been raised as to the class of persons for 
W1 x<yni > under the denomination of £ British subjects, 5 legislative 
Powers may be exercised under the Act of 1865. The pre- 
iixl>lo of that Act speaks of ‘all persons, British or natives , 
wititim the Indian dominions, 5 and the Act then gives power 
legislate for all British subjects in Native States. It was 
nooordingly argued that ‘British subjects 5 did not include 
mvfcives of British India 1 . The difficulty arising from this 
particular doubt was removed by the wider language of the 
of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1 to make laws operating on British subjects outside 

I British India extends to persons who are neither British 
subjects of European descent nor natives of British India. 
r lhxo earlier enactments relating to India were passed at 
ti» time when it was doubtful whether, or how far, British 
Hovoreignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exercised over 
xx*t,Lives of the country even within those towns. Notwith- 
b Lxxii iding the declaration in the preamble to the Charter Act 
of X813 that the possession of the territorial acquisitions of 
t 1 lo Company in India was to be 4 without prejudice to the 
laixcloubted sovereignty of the Crown of the United Kingdom 
c *i: Caveat Britain and Ireland in and over the same, 5 there 
was still room for doubt whether the native inhabitants of 
Id hobo possessions were British subjects within the meaning 
uh unity attached to that term by Acts of Parliament, and 
w I lot her their status did not more nearly resemble that of 
1 mtdves of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions. Consequently the term 4 British subject 5 
1 xvuh to be construed in a restricted sense in the earlier of these 
*t*inictments, and it is possible that the restricted meaning 

x >Soe Minutes by Sir H. S. Maine, Nos. 36 and 73. 
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which had boon attached to it by uwage ntill continual to 
attach to it when used in some oi the emudment* dating 
subsequent ly to tin' 1 ime when British India hud passed 
under the direct and immediate sovereignty of the (Vovui. 
The term m used in Ada of Parliament wan never precisely 
defined, and perhaps wan treated iw including generally 
white-skinned residents or sojourners in tho country by way 
of contradistinction to the native population b 

After the status of “ Homan eiti/euship * had been extended 
to all the inhabitants of British India, the Indian Legislature 
found it expedient to devise a term whieh should indieate tho 
elans formerly known an British subjeets in the narrower 
Honm\ and for that purpose they invented tha detiniti<m ol 
European British subjeet. whieh is now to he found in 4 
of tiro Code of Criminal Pmredure, i»N<Cb That seetiou 
doolaroH that fc European British subjert ‘ moans 

MO Any suBJect of Ibr Majority horn, net endued, or domiciled 
in dir Baited Kingdom of Brent Htbnm and Ireland, or in any ot 


1 The iiouliln \Uueh won* at one Onto entoUmimtl ir» |»* the mmumut 0 < 
in* nUnrheil fo tho term ' Bnfoh mhp*> f ,* ai >!'• npptwmfmn !o pemon » 
horn or liuny ut India, are well dhoti ated to a tmfo whn h m *e* M *ed at 
\h So ol Mori»*\hom an oditom hv \!t„ t# < lot Hr ot tlo* t UoO 
>1 (Jen. I\» r, yn ’Him note wiy;» ; ' Art ordmy to om* opinion* ail pernoti. 
Imru within th<* t M teinto* w** an* Butmh mthjei in, Tin * opmmn 

founded on thr nuppomt ton that lhm>e teirHo*ien me tlofmhi olonnv, 
and id and in da worn* m nation tm the ndnnd ot llomhn), tin tVtttadii", 
du* (‘ape of (food Hope, or ntp other eofony winch him hero #r tputcd to 
rmoptenf or »**m Irni hy treat), Wundtim to a notInn opinion, IIiotjo fn m»hj* 
only urn who nro nuh\o.» m tin* ln.?sfsinrtlo dr»orndimt tit iisitor^ 

of tho t ’mt to I Kmr.dom or tin* * »4onM M » vdm h nio inlnnitoil to I*** ftinir 
to t hr t Vow to A third opinion 4 onHntmn tin at mml> to h‘‘ »i f*'U ol «m 
mdividtml homy, n Hriddi »ut*j*'i t» }»tovtdrd tint tin* jwi !»on wa-» hmu m 
tin* tMmjmip a tomtom*.'*; ninl itn tirdaiit to din* mi Arnmuom, oi th* 
loyUtmult* ofBprmy (homy a t lirnamn) of Kuylodt and imtno pnmnn, «»mhl 
ho n Hiltinh Htihjoot, Nothing jmntnr rail hi Ktnthoiril pom #uiv of ih» 
A« In of PiuhltmonU o\roj* 1 tay flint m tho 11 , o, t f» nj»u»’tti^ to nrynfnr 
dm pohitnm that MuhamnmdnUH and Hmdn» mo BrUinli onhy * t»; mid 
dm duty Art, y (too, l\’» v, 'mount to ho oqindly oj*jm oii*«f to tms pn on * 
hinny British nuhjortn hnt nutivo^, or dm lomtuinUo dt*nooudntU * ot imfno *, 
of tho I'nth'd Kingdom m* Uo u< knovdndimd M»lomo / 

Moo uloo tho fifth Apj»oadi»\ to tho Itojmrf from tho Solo» t t innimtto* 

U«* Hiiiiho of (‘nmmniiH m iH,|u pp, 114$. ii|y 1 1 p« of *m*p» i urn i 1;'n 
Uim fto othfhrn. 
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tlie European, American, or Australian colonies or possessions of 

<4. oi’Si H„“ t z ”““ 4 ” ">““ ™>«r «> 

( 2LS.. 6hfld 01 grandcMld ° f any SUGh P ersoa b T legitimate 


This definition is open to much criticism, and obviously 
«rra both by way of redundancy and by way of deficiency. It 
uan hardly be treated as a precise equivalent of the term 
" British subject 5 in its" older sense, although it is intended 
to have approximately the same meaning. If the term 
" British subject ’ in the Act of 1865 were to be construed 
us equivalent to c European British subject 5 in the Indian 
Code of Criminal Procedure, there would appear to he no 
power under the existing statutory enactments for the Indian 
Bogislature to make laws, say, for a native of Ceylon in the 
territories of the Nizam. But the language of the Act of 
X865 can hardly be construed by the light of an artificial 
definition which was invented at a subsequent date. And 
even if the expression is used in a restricted sense, probably 
tire most reasonable construction to put on it is that it includes 
nil British subjects except natives of India. 

The Indian Legislature has also power under special enact¬ 
ments to make laws with extra-territorial operation on 
particular subjects. For instance, under the Indian Marine 
(Service Act, 1884 (47 & 48 Viet. c. 38), the Indian Legisla¬ 
ture may make laws for the Indian Marine Service with 
operation throughout Indian waters, which are defined as 
the high seas between the Cape of Good Hope on the west 
and. the Straits of Magellan on the east, and any territorial 
waters between those limits. 

So also s. 264 of the Merchant Shipping Act, 1894 (57 & 
58 Viet. c. 60), enacts that if the legislature of a British 
possession—an expression including India—by any law 
*vpply or adapt to any British ships registered at, trading 
with, or being at any port in that possession, and to the 
* owners and masters and crews of those ships, any provisions 
in Part II of that Act which do not otherwise so apply, the 
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law is to have effect throughout His Majesty’s dominions 
and in all places where His Majesty has jurisdiction in the 
same manner as if it were enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shipping Act enacts 
that the Governor-General of India in Council may, by any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shall apply to the carriage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes of Part 
III of the Act fix dietary scales, declare the space for steerage 
passengers, and do other things; and the provisions of any 
such Act while in force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself. 

Acts of the Imperial Parliament and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction which could not have been 
conferred on them by Acts of the Indian Legislature. See 

g- 33 Geo. Ill, c. 52, s. 156 ; 9 Geo. IV, c. 74, s. 1 ; 12 & 1 j 
Viet. c. 96; 23 & 24 Viet. c. 88 ; 53 & 54 Viet. c. 27. 

On the same principle the Slave Trade Act, 1876 (39 & 
40 Viet. c. 46), enacted that if any person, being a subject 
of Her Majesty, or of any prince or State in India in alliance 
with Her Majesty, should on the high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
he will be dealt' with as if the offence or abetment had been 
committed in any place within British India in which he 
may be or may be found ; and, under s. 2, if the Governor- 
General in Council amends any of those provisions or makes 
further provisions on the same subject, a copy of the amend¬ 
ing Act may be laid before both Houses of Parliament, and' 
then, unless an address is presented to the contrary, the l\ing 
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service in India ‘ to the office of Lieutenant-Governor of the North- 
Western Provinces now under the Presidency of Port William in 
Bengal,’ a designation then appropriate, but since made inappropriate 
by the annexation of the Punjab. Power was also given to declare 
and limit the extent of the territories so placed under a lieutenant- 
governor, and of the authority to be exercised by him. The arrange¬ 
ments thus temporarily made by the Act of 1835 were continued by the 

\r° ft w** + 1 t> I ' 7 °* 95 * s * I 5)» A lieutenant-governor of the 

North-Western Provinces was first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second supple- 
* notification merely gave the lieutenant-governor the 

tv Q Ve ^? r •^S ra > an d those powers, as defined by 
3 4 Wffi. IV, c. 85, did not include any of the powers of the Governor- 

“ Z ^ Bengal Rations. The power given 

ufobtbtel I83 , S .°, dei “ e the authority of the lieutenant governor is 
probably superseded by the powers under 17 & 18 Viet, c 77 s 4 

be aho Ch!!J n ant " G ° TCm0r °! the North-Western Provinces used to 

IwL prl ” S1 ° ner ° f ^ 111 I90I > North-West 

Setited^ the old North-Western Provinces 

were united with Oudh under a lieutenant-governor and the two 

w ” *• ““ Tirif oZ: 

the umon was confirmed by Act VH of 1902. 

• °n lSS3 (l6 & 17 Viot - 95) enacts that 

under such direction 01 j & Sectors of the said Company, 

TO such direction and control, if and when they think fit to con 

hereinbefore authorized to hi p t0 ? U ° h ap i >olntments as are 

now and heretofore ^!. 1 and made for territories 

appointment by tee sfid f'ov ® Said Presideilc F of Port William) the 
governor^or any part of * Council of a lieutenant- 

the govemme7of tee Lfi c^r 68 ^ 7 j ime bei “ g Sub i eot to 

of tee said territories such 1 i P f y ’ “ d to declare for what part 
the extent of his author^' But ! nant -g° veri ior shah be appointed, and 
any such dlSio^ ^ ^ to *o ««*» or alter 

tljat^of^ppointing^ne^heutenantvo^ 61103, n0t e ™ sed > hut 
by the appointment oflfi TCtZT* T e ™ ed “ lS 59 
of the Punjab. The rule of eon«i™ n e as Lieutenant-Governor 
Parliament by s. v> of the lot tra °* 10n aPP^ed to recent Acts of 
«• S 3 ), *» ■«*> <s* * 53 net. 

power of appointing fresh lieutenant 5 °’ apart from this, the 

“ *■“* —« * *• «ss? 
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name extra-territor’ ^ the amendin g provisions the 
The Indi t • T °' Perafclon as fclle provisions amended h 

fo, oHenl, *“ ™“ “ 8 P»«» »' W^iug 

whio "I"" ^ B "“ ^ 1* P-i. J 

Oodo „( O ,T a “ PenaI °»* <* and in th. 

ode of Criminal Procedure, 1898. 

1 J Tl ' J° r a ' l 0f the Penal ' Jo(le » any person liable by any 
! „ t r of India in Council to 

BrilJib' T 7- “ 0ff6 “ Ce ° 0nmiitted Wood ‘bo territories of 
of Hl '/ o r “ ‘° C ° rdi “ s l ° tlic P»v»ons 

i +li ° e ’ ° r any aCt committed beyond those territories, 

! horn Bame mamer “ “ ^ aCt ^ been commit te d vrithin 

Under s. 4 of the Penal Code, every servant of the TCW 
>h Huhjeot to punishment under the Code for every act or 
omission, contrary to its provisions, of which, whilst in such 
Kopvioo, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
on^agomeixt theretofore entered into by the East India ' 

( hnnpany or made in the name of the Crown by any Govern¬ 
ment of India. 

Hootion 188 of the Code of Criminal Procedure, 1898, 
eiuudn that — 

Whoa a native Indian subject of Her Majesty commits an offence at Liability 
mt 1 y | >laeo without and beyond the limits of British India, or of British 

when any British subject commits an offence in the territories of any subjects 
Native Prince or Chief in India, or fence" 

when a nervant of the Queen (whether a British subject or not) com- com- 8 
m i tn an ofTonce in the territories of any Native Prince or Chief in India, mitted 
ho may bo dealt with in respect of such offence as if it had been com- 2?* ? f , 
n 1 i t tod all any place within British India at which he may be found: 

Provided that no charge as to any such offence shall be inquired Political 
into in British India unless the Political Agent, if there is one, for the Agents to 
t nrritory in which the offence is alleged to have been committed, certifies cert ifj 
that, in his opinion, the charge ought to be inquired into in British 
India ; and, where there is no Political Agent, the sanction of the Local into 
Co veminent shall be required: charge. 

1 Hoe remarks on this enactment in Westlake, Chafers on Principles of 
jnt-ermMonal Law , p. 222. 
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Provided, also, that any proceedings taken agn in d any prr*tm under 
this sort inn wtdeh would he n har to mdemquent proceeding; ngnind 
mu oli person for the sumo offence if ouch ollence hud boon commit ted in 
British India ahull ho n hnr to further proceeding:* against him under 
the Foreign Jurisdiction and F\ tradition Act, i,S;*«n in r«’*p»vt ot the 
same offence in any territory heyond the limits of British India. 

Thu pmvtnionH of the existing CWe of <Yimitml IVoeedtiro 
may ho taken to represent tho construction which tho Indian 
Begislattm v has thought it safe anti prudent to place on tho 
oimotinentH giving that legislature power11» make lawn with 
ex{rn territorial o]mention K 

The general conclusions appear to hr 
i, Tho Indian Legmlattiro is not in ntty koiwo att agent 
or delegate of tho Imperial Parliament o hut it k powers lire 
limited by the forma of the Arts of Parliament by which 
tho ,ho powers art* conferred, 

d, The Indian beg win Hire him power to make lawn 
(tt) for nut i\ e Indian subjects of His Majesty or outdo 
Indian Holdiern in Hin MajeatyV Indian fotren to 'any 
part of the work! ; anti 

(M for British subjects, in a narrow sense* nntl nervanta 
of the (Jovornment, in Native Staten, 

7 Whether the Indian Legtslithwre him power to moke 
laws for British subjects, not being either Httropenn British 
subjects or natives of India, in Native States* or to make 

1 The roust nation of the prnvimom* m to e\f m'temforiwl pm do hon 
in earlier editions of the Fade of Pri miaul Procedure, and 01 tin* Indian 
Foreign durmdief ion and F*\tniditmu Act, 1 7**, now mipepsedrd hy an 
Order under the Foreign Jumdiehon Art of the Butmh Pnrlinmetit, guvo 
rise, in the Indian eourtn, to ddhruh ipmdioim, winch art* dhedruted f*y 
the following nmes ; H, v, Hitiuh (iHy p in Ilnur Itrp, t ;n • H \ Lukhpu 
tUmimL f tHy sI h !*, If, t Bom, *; ttmpt *■.** \, Sttrmtu 4 ‘ Xi#o//o f 1 Vot 
I. h, B, e All .♦ t H ; Mmptrm v, S, M oop/n ftHhit h h If , Bone 

,f \H ; HMIut v, /h/g/in, (1HH j) I, h, ft, y Mud, lv| ; Quu 11 t-mpf* 

F*d mym/#, {1 ) I, h. It, 0 Bom, jy ; Qurnt v« IMtti /,uOh, ti s 7 1 I h, If, 

in Bom, l HO ; ( #Vrgor// V, YutUtknni Hun pint t ttKfHnf J, h It. In Mud, /1 J 
(Jurm KmprrM v, Munyul Tuirhumi, (jKHOj I, h, If, n * Bom 7 t ; 
Kmprrm v, KirjHtl *Singh» flHHy) I, h, ft* »> All, 7* \ ; Qtt*i n timpt* n Ihttpt 
Hhimtu {tHHH) I, h, It, Bom, 14; ; Hr Ituyn* ttHHu| I, h, tt 1 Mud, to ; 
Qmm ttmprrati v, Xnttmm'h (tHm) I. h, B, to Born, tya ; ( f 0m« j'mptrm 
\\ Hum f’/mm/m, I, h, It, tn Bom, ito, 

H t v. Hurah % h. K, 5 App, (‘as, a,1»i. 
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laws for British subjects not being natives of India, or for 
servants of the Government, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4. Except in these cases, and except in pursuance of special 
enactments, such as the Indian Marine Service Act, the opera¬ 
tion of Acts of the Indian Legislature is strictly territorial, 
and extends only to persons and things within British India. 

5. The Indian Legislature has gone further than Parlia¬ 
ment in the exercise of the extra-territorial powers which it 
possesses. 

But the Governor-General in Council has in his executive Extra- 
capacity extra-territorial powers far wider than those which 
may be exercised by the Indian Legislature. By successive 
charters and acts extensive powers of sovereignty have been executive 
delegated by the English Crown, first, to the East India capacity * 
Company, and afterwards to the Governor-General in Council 
as its successor. The Governor-General in Council is the 
representative in India of the British Crown, and as such can 
exercise under delegated authority the powers incidental 
to sovereignty with reference both to British India and to • 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India. Thus 
he can make treaties and conventions with the rulers, not 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun¬ 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under^them, and extending to persons 
who are not subjects of the King. 
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Th«> exiHener of thru- power; «•“ »»‘ il ly declared, 

mul their exereim* wet. to wme extent regulated. hy the 
Foreign .luriadietion and Kxtradithm AH, tSyu. of the 
fovernment of India, whieh eoutained rn-iuU em responding 
to thnxe in the Foreign .!m i-diet ion ,\et. t*m. pa-ed hy the 
1‘arlinment at Weidmimder, Hot a few yearn ago it wa* rerug 
niy.etl tlmt the extra territorial powers exereimdde hy the 
(Jovernor tieneml in Ouuneil. »'• representative of the Unti-h 
frown, rented on the name prinriple-i, ami might with ad van 
Inge he hn«ed on the wtme statutory foundationa,»« the extra, 
territorial powers of the hrite-h frown m other part- of the 
worhl. Aeeurdiugly, in too;, an Order m fonned under the 
Aet of thijo made provinion for the rxeirine ot foreign jnro 
dietion hy the Uovornor Oenerat of India in fonned, amt the 

Indian AH of tuning hern super.led a- to f-nngn 

juriedietion hy thin Order, and a- to oilier matte. . hv late. 
Indian legislation, wa- formally repeated hy the Indian \o 
XV of t*|o,|, 

The Order of too,! in of Millie tent importance t" jnHify it- 
being net out in full, It ruin a- follow.- : 


t. Tin.. Order may he riled .»» the Indian (Foreign .ho ndi-tmnl 
Order in t’lmmul. io« v. 

>, Tile limit- of till- Order are the initiour- of India out >»le tlufe.ii 
India, mid any- other teiriton**.. which may- he d.- tan d hv tie. Maje .n 
in Couneit to’lH* teuiloriei in whiHi j»irMl»-i»i.« 1 . exmdned hv on 
tiehalf nf HU Maje-ty through die tJovim«>« <iniri•»! ot India mi'oum d. 
or wmte nuthonly m'd«ndtnate to him, including the teintoi i d waiem ,.f 
nny mm^U 

V # IV tiumunr Urinal of Iwtw m Dmuni m**y» *m tin 
Mmlf, vwmm* imy |h*«h'I »»i jinn»4n tn*»i uht*l» Hi-> *4 tin- 

(invmmr Ufiifw! *4 Iii4k in M' f Ur tmtu knng w»ii!nn ti*»* 

limits t»f tUU* Oi4rr, nn4 tmy tNru^iir #m> n*fU jnnu t or j*ui»4n ln*n 
nnv *mnnt f»f l lit* ItfiU4i IwtUm iU *\rrnmrtit in *nw ti nntmirr, »tt *4 in 
iHtifli n^lnnt* m thr Umwiinr tlrtirmi $11 * **tmo 4 Imm tun** *<* 
think* itl» 

4 * Tltr Uuvrmor fJrtirmt in t "nitwit nnyv nnikr f ntrlt ri4« ■> <ni«l **f 4* t ^ 

fhT 11 my nmn wq#4trni U*r nirryitig Urn* <u4rr min ritrri, asi4 m |«*« 
titntlrtr 

for ttutmumtnp thn Ini iui 4 jtiomhu** t«* t*r nlwitm* ^UoiU»;< 
hy ii|f|4ying with nr witlimit *i*mtifin4tin*i» nit *»r nnv *4 fir 
j/rnvbinnrt tif my vnmiwmi m liw nt»nwUw, nr < 4 U*nwiw , 
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(6) for cTetermining the persons who are to exercise jurisdiction, 
either generally or in particular classes of cases, and the powers 
to bo oxercised by them ; 

<r.) for determining the courts, authorities, judges, and magistrate^ 
by whom, and for regulating the manner in which, any jurisdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exorcised, under this Order, is to be exercised in British India; 

(d) ior regulating the amount, collection, and application of fees, 

5. All appointments, delegations, certificates, requisitions, rule*, 
xiohihoatiorxs, processes, orders, and directions made or issued under or 
111 pursutfcxxo© of any enactment of the Indian Legislature regulating the 
exercise of foreign jurisdiction, are hereby confirmed, and shall have 
oiYeet. as if made or issued under this Order. 

O. Tho Xnterpretation Act, 1889, shall apply to the construction of 
t>luB Order, 


The substitution of an Order in Council under the Foreign 
J urisdiotrion Act, 1890, for an Act of the Indian Legislature 
lias pkxoccl the extra-territorial jurisdiction of the Governor- 
15 ©nora t in Council on a wider and firmer basis, and has removed 
many of the doubts and difficulties to which reference was 
made irx The first edition of this book, and which arose from 
Idle litt lib at ions on the powers of the Indian Legislature, and 
f ruin 1.1 ve language of the statutes by which those powers were 


csonfovrod. 

Tho language of the Order is wide enough to include e\en 
I )OHsib i.o source of extra-territorial authority. The powers 
delegated are both executive and legislative, and are 
Buffioioaxfcly extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian Acts. To 
guard against any breach of continuity, all appointments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction are etpre»ly confirmed, end ere *“ “ 

if made or done under the Order of 1902. The or ere = 
confirmed, and the orders issued under the new system have 
usually taken the form of orders for different Nature 
or for Regions or districts o, plane, within them, eonst.tut.ni 
-Civil send criminal courts of different grades, and dectang 
Z lnw which they are to administer, that law cons.st.ng of 
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certain British Indian Ada with specified modifications. 

Those orders are notified in the Unzrftf of India and are to 
bo found in volumes issued by l ho Legislative Department of 
the Government of India. In editing these volumes tin* 
1 jegislative Department takes cam to discriminate ladwmu 
enactments of the Indian Legislature which apply pruprin 
riyorr to certain (‘lames of persons in Nat ivc States* and enact 
mouta which are. in the official language of India, 'applied* 
to certain portions of tho territory of Native States, that i • to 
Hay, become law by virtue of the (hnmrnor-Oenetars order. 
The local limits of the Order of ioog, that ia to any. the 
arcus within which, or with respect to which, jurisdiction and 
powers may bo exercised under the Order f are, in the first 
place* the territories of India outside British India, in other 
words, the territories whieh are popularly known as the 
Native States of India, and which are described more 
technically in the Interpretation Ad, iWV, as territories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Governor General of India, of 
through any governor or other officer subordinate to the 
(lovernor (leneral of India. The actua! extent-of * India at 
any given time mind always he a political quest ion. And 
there may often be territories on the external fringe ok ot 
outside, 1 IndiaT within whieh it may be doubtful whethm the 
British Crown has power and jurisdiction, anti whether and 
how far that power and jurisdiction is delegated to the 
Governor General in ('united. These are the territories 
described in tin* preamble to the Order of iqug as * territories 
adjacent to India; and tin* limits of the Order are deedared 
by h, 2 to he not only 1 the territories of India outside lit if Mi 
India, but any other territories which may be declared by 
His Majesty In Gounod to be territories in whirl* jurisdiction 
is exercised by or on beludf of His Majesty through the 
Governor-General in Gouwdl or Home authority subordinate 
to him; No such declaration has yet been made. 
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The territories within the limits of the Order are expressly 
declared to include the territorial waters of those territories. 
For instance, they include the territorial waters of Cutch. 

The powers expressly conferred by the Act of 1890 of 
sending persons for trial to British territory (s. 6) and of 
assigning jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found useful, but 
hardly go beyond the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision correspond¬ 
ing to s. 5 of the Indian Act of 1879, under which a notifica¬ 
tion in the Gazette of India was made conclusive proof of 
matters stated in relation to the exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases in which an authoritative decision of this kind, 
given under a full sense of political responsibility, is most 
likely to be found useful, are cases where jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the limits of India. With respect to the Native States of 
India one may anticipate that it will rarely, if ever, be 
needed. In these States there is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in Council, 
and experience shows that the doubts which have from time 
to time been suggested as to the nature and extent of the 
powers so delegated rarely give rise to practical difficulties. 

The Governor-General, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India. Those Native States have 
often, and not improperly, been described as protectorates. 
But they are protectorates in a very special sense. They 
differ materially from the European protectorates to which 
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reference is made in textbooks o! Ktiropean international 
ltw. They also differ from the protectorates established 
over uncivilized tribes and the territories occupied by (hem 
in Africa, because in all the Indian Native States, with the 
exception of some wild regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For the purposes of municipal law 
their territory is not British territory, and their subjects arc 
not British subjects. But they have mme of (he attributes 
of external sovereignty, and for international purposes their 
territory is in the same position as British territory ami 
their subjects are in the same position as British subjects, 
On the other hand, if may he doubted whether the subject 
of an Indian Native State would he an alien within the 
meaning of s. 7 of the Naturalization Act iNvu t \ ■ ,, 

Viet. e. 14), so as to he capable of obtaining a eertitiente 
of naturalization under that section. Finally, the riders of 
Indian Native States owe political allegiance to the King 
Emperor. These peculiarities have an important hearing on 
the jurisdiction exercisable over European foreigner-, withm 
the territories of those States. 

ilzrfo „ “ f r » d 11,, 1 

which Council within the territories of Native States in exercised 
.liawuc- («) uvw F uro]K , HU British subjects in all cases ; 
oxtenck (6) over native Indian subjects in certain cases ; 

(0) over all classes of persons, British or foreign, within 

certain amiw. 


It is the policy of the Government of India not fo allow 
native courts to exercise jurisdiefiou in the ease of European 
c ntish subjects, but to retptirc them either to be tried by 
the British courts established in the Native State, or to he 
sent for trial before a court in British India. 

The Government, of India does not Haim similar exclusive 
junsdietmu over native Indian subjects of His .Majesty when 
withm Native States, but doubtless would assert jurisdiction* 
over such persons in cases where i* though, the assertion 
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"«":z iln,;:V" Z” 7 — w 

■mUimUion, ,, v ' vh » « 

;Zr“. 

': 1 :: “;ii 

u ■ m h pmefieat form 

„,r ,. . — «* «•** .**. ,*** 

t lit • T '* 1 «•* as during the 

. ‘. f a Uat,vo I ,ri,w «. ^ over or interfere with tire 
juuMdudnu, « (he «««rt„ of a Native State in «*** affecting 

v ,mt iw(w «* 0— to 

l ;i W| , i >y ' ,1!ltlvo 1,ourtH 111 'Mieordanee with native 

-.-Hliou an ,0 whether the jurisdiction is exercisable 
1, . 1W ‘ ,, « ,uw the territory of a Native State, if 

, I ' inW ' WUUld <iouhtl<w »>« miswored as in the ease 
! ^ fn, ' nU ,,P,,,w ‘ oni1 "'- Mvon if consent of the foreigner’s 
T' ,V ,H ' ,d «» » ^essiuy foment of the juris- 

1 11 m ” u ‘ ,h vanes, (ho notorious fact that a Native State 

( 1 W , ': 4 , allmvi,<1 1(1 h "'<l diplomatic or other official 

‘ W '! h ,m * v U( hw Poww > ‘he general recognition 

b. Dtmipean Stales of (he relation in which every such Native 
. late stands to tin, British drown, would doubtless be eon- 
* “* "“1'lying a. consent on (he part of the Government 

>un miojie.tn 01 American State to the exercise by British 
"mu la ui jurisdiction. Indeed, for international purposes, 
has been said above, the territory of Native States is in the 
h, "““ Jaidtion as the territory of British India. 

There are certain areas within which full jurisdiction has 
Hen ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
t ie Government oi India over all classes of persons as if the 
frrntory were part of British India. The most conspicuous 
in.ifuni e of this is the district known as the Berars, or as the 
* Hyderabad Assigned Dist ricts, which, although held under 
a perpetual lease, and administered as if it were part of the 
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Central Provinces, is not, technically, within British India 1 . 
The same appears to be the position of the residencies and 
other stations in the occupation of political officers 2 , and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, 4 full jurisdiction 5 
has been ceded in railway lands within the territories of those 
States. The effect of one of these grants was considered in 
a case which came before the Judicial Committee of the 
Privy Council in 1897 3 . In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. The warrant was executed within the area of 
railway lands over which c full jurisdiction ’ had been con¬ 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was'held that for the purpose of ascertaining the nature 
and extent of the c full jurisdiction 5 conceded, reference must 
be made to the correspondence which had taken place between 
the Government of India and the Nizam, as showing the 
nature of the agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction required for railway purposes, 
and that consequently the execution of the warrant was 
illegal. 

The position of the residencies and cantonments in tlie 
territories of Native States has often been compared to the 
extra-territorial character recognized by European inter¬ 
national law as belonging to diplomatic residencies and to 
cantonments in time of war. There is an analogy between 
the cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analogy. As has been seen above, 

1 See East India (Hyderabad) Agreement respecting the Hyderabad 
Assigned Districts, 1902; Cd. 1321. 

2 As to the civil and military station of Bangalore, see Re Hayes. (188SV- 
I. L. R. 12 Mad. 39. 

Muhammed Yusuf-Ud-Hin v. The Queen Empress (July 7, 1897). 
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"hip of the Punjab, Further powers „f constituting lieutenant- 
governorships are g,ven by h. 4 6 of the Indian Councils Aef, « , 

^ 25 Viet, e. 67), but apparently are exercisable only when a new 
legislative conned is established See the note on h. 74 below 

T " r TM,W ' m tl,at in lH< V and in Eastern 

.Bengal and Assam. were constituted lieutemuit-govemorships 

(d) See 21 & 22 Viet. e. 106, s. -g. 

(e) Thin provision applies in terms only to the lieutenant-governors 
of Bengal and the Nor h-VVedern .Provinces (now united wiS, OudM 

. . ... . u “"™'“ *» 

(/) This Hub-seetion reproduceH h. 4 of the Act of t8u. (.7 & ,« V iot 
e. 7;), which, however, applies in terms only to the two'oWw lieutenant! 
governorships, the language being: • It, shall he lawful for the laid 
Govinnoi-General dlmlm m Council, with the like sanetion an<l 
approbation |i e. ot the Court, of Directors anil the Board of Contml 
from tune to tune to declare and limit, the extent, of the authori !’ 
of the Governor m Council, Governor, or Lieulenant-Govern, „r 
Bengal, or ol Agra, or the North-Western Provinces, who is now 
may be hereafter, appointhd.' But a power to alter the limits of 1 . 
vincoH IH givon by olhor onnotmontn. Soo h. 5; Inflow, 

56 . The (lovornor-Ueneml in Council may, with the Power b, 
proval of the Secretary of State, and by notification in the J' 1 ? -V 
Gazette of India, take any part, of British India under the under’ ( ' y 
immediate authority and management of the Governor- of'tS 
General m (knmcil, and thereupon give all necessary orders and ., 
duoetions respecting the administration of that part, or other- 
wise provide for the administration thereof. Viet*- 1 8 

There is reason to Indieve (hat. (he enactment reproduced bv this 77 ' "* * 1 
Hection was passed in consequence of a minute of Sir Barnes Ikioolc 
‘''“’I'Murc to a dispatch from the Government, of India’ 
dated July 16, 1852, and that it, was mainly designed to give the 

p^rr’/’T? m (,<HnK,il tlU> I>0W<>r wb 'G), according to Sir Barnes 
Xeacoek, ho had not, of faking under his immediate executive control 

sect m-M W I"’ ‘ r ,Hl ,,art of “ ono of presidencies. The 

ucction haw boon fchuH applied in various oases Tlmu \,,o *. , 

Z'rrv'-rr '*<*■ 

British Burma 8 Gi 1 ( ' t,v< ' r ' l<)l ’" < ' < ' iu ' ,ul 1,1 (! ouneil and annexed to 

daio‘i‘,1!;;;;;;; *°Xi r t,mwit Notiik:a(i<m - N °- *> a^oai), 

o , ' ^ " y lbo province oi Assam (now united wHh 

Er m w w “ ■» ", '-»■ Ei«» 

eZJJh'~rrr ” V T'“V’ ** "“*“1, “>* “ mtm 

shTthn i ! f m o 0 ™! 0 * 1 ’ r l consUt,,tin * » » chief commissioner- 
in P tb! 0 8 011 l8tn0t of H y lhot boin « subsequently added to it 

* th ° 8am6 mftMor ( H «me Department ProclLatfon,No<70 

IGUKRT 
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the jurisdiction exercisable by the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to either of these categories. The 
extent to which, and the cases in which, the jurisdiction is 
exercised over particular classes of persons are to be deter¬ 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose territories the juris¬ 
diction is exercised, and, in the absence of express agreement, 
are to be inferred from usage and from the circumstances 
of the case. 

In connexion with this subject, it may be useful to quote 
Sir Henry Maine’s remarks in his minute on Kathiawar 1 ~ 

£ It may perhaps be worth observing that, according to the more 
precise language of modem publicists, “ sovereignty 55 is divisible, but 
“independence 55 isnot. Although the expression “partial independence 55 
may be popularly used, it is technically incorrect. Accordingly, there 
may be found in India every shade and variety of sovereignty, but there 
is only one independent sovereign, the British Government. My reason 
for offering a remark which may perhaps appear pedantic is that the 
Indian Government seems to me to have occasionally exposed itself to 
misconstruction by admitting or denying the independence of particular 
States, when, in fact, it meant to speak of their sovereignty. 

4 The mode or degree in which sovereignty is distributed between 
the British Government and any given Native State is always a question 
of fact, which has to be separately decided in each case, and to which 
no general rules apply. In the more considerable instances, there is 
always some treaty, engagement, or sunnud to guide us to a conclusion, 
and then the only question which remains is, what has become of the 
sovereign rights which are not mentioned in the Convention ? Did the 
British Government reserve them to itself, or did it intend to leave the 
Native Power in the enjoyment of them ? In the case of Kattywar the 
few ambiguous documents which bear on the matter seem to me to point 
to no certain result, and I consider that the distribution of the sovereignty 
can only be collected from the de facto relations of these States with the 
British Government, from the course of action which has been followed 
by this Government towards them. Though we have to interpret this 
evidence ourselves, it is in itself perfectly legitimate. 

4 It appears to me, therefore, that the Kattywar States have been 
-•permitted to enjoy several sovereign rights, of which the principal— 
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iwu! It ik a well-known right of sovereignty in immunity from foreign 
laws. Their chiefs base also hern allow rd to excrete (within limits) 
civil and criminal jurisdiction, and several of thorn have bren in the 
exercise of a very marked (though minor) sovereign right thr right 
to coin money* But far i he largest part of the sovereignty him obviously 
resided in practice with tin* British Cow eminent, amt among the rights 
which it' has exercised appears to me tu tie mi almost unlimited right of 
interferenee for the better order of the State*. I mean that, if tin* 
interferences whieh have a I read \ taken place he reierred to principle, 
those principles would justify any aimmnt of interposition, no long as 

interpo.se in gon<l faith for the advantage nt the ehirfand people 
ot Kattywar, anti so long as we do not disturb the only umgialitied 
sovereign right whieh these States appear to pus *r e* the right to 
immunity from foreign lawn V 

Krom what has boon Maid above if will he seen that the 
jmwem exercised by the British flovermnenh or by the 
(on eminent of India as its represent at ive, in territories 
where lower types of government or rivili/mtion prevail, 
may vary both in nature and in extent between very wide 
limits. In some places there is merely tlie exercise of a per* 
sonal jurisdiction o\er British subjects, or certain ofher 
limited classes of persons. In others the functions of external 
sovereignty are examined or controlled. In others, again, 
a, much larger share of the functions of sovereignty, both 
ext01 uni and internal, has been taken o\ or, ami t his share ma \ 
bo so large as to leave to the previous ruler of the territory, 
if such there he, nothing more than a bare., nominal, or 
dormant sovereignty 

In dealing with the various positions thus arising, it is 
important to remember that different ronsiderations will 
according as the position is approached from the point 

of view of international law, or from the point of view of 
munieipal law. 

Ah to Kathiawar .10; tin* two curies derided in ojuh by the Judieinl 
(bmmittee, Uemthnml fharJmnd v. Azam NnkurUt! t'hfmUtmhd, and Tb 
Tat aka of Katda Humjani v. The State 0/ (hndat ( A.t\ |n>oo| f p. . 
referred to above, p, *! 0 q. * 

. A illuMlwition <.r 11m* extent t.. wlurh tlm < x.-rri .• i.f w.vph-i-Mi 

l'hjhlN can ht, fhiltm.il without lltc claim of temturinl M,veroit;fify i-> 
jilit'il hy tltc ti'ealy holwenu I he Uniicti Slatea anti the Ufjmhlic nf i’annnia 
Willi iVN)>cct in Urn (ccrilory within the 1 ('aiml Zulu*.’ 
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Where the external sovereignty of any State is exercised 
or controlled, by the British Government, a third State will 
almost certainly claim to regard, and will, from an inter¬ 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on tire territory of an adjoining foreign State, that State 
would hold the British Government accountable. And it 
would "be no answer to say that the arrangements entered into 
by tbe British Government with the ruler of that territory 
preclude British interference in such cases. The reply would 
be, c We know nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
as practically British.’ A similar position would arise if 
a subject of that foreign State were grossly ill-used within 
the territory, and were denied justice by the persons exer¬ 
cising authority there. 

Tire view taken by municipal law is widely different. For 
the purposes of that law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn, between the two. In some cases it may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can. 
To allow the existence of a penumbra between British and 
non-British territory would cause endless confusion. The 
judicial and executive authorities must be in a position to 
say whether, for purposes of municipal law, a particular 
territory is within or without c His Majesty’s dominions ’ or 
c British India.’ And the legislative authorities must be in 
a position to determine whether the legislation for such 
a territory is to be carried out through the ordinary legislative 
organs, or through the machinery recognized and supported 
by the Foreign Jurisdiction Acts. Again, important ques- 
tions of status may turn on the question whether the territory 
in which a man is bom is British territory or not. To deter- 
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and it is a well-known right of sovereignty-—is immunity from foroign 
laws. Their chiefs have also been allowed to exercise (within limits) 
civil and criminal jurisdiction, and several of them have been in the 
exercise of a very marked (though minor) sovereign right—the right 
to coin money. But far the largest part of the sovereignty has obviously 
resided in practice with the British Government, and among the rights 
which it has exercised appears to me to bo an almost unlimited right of 
interference for the better order of the States. 1 moan that, if tlie 
interferences which have already taken place be referred to principles, 
those principles would justify any amount of interposition, so long as 
we interpose in good faith for the advantage of the chiefs and people 
of Kattywar, and so long as we do not disturb the only unqualified 
sovereign right which these States appear to possess—the right to 
immunity from foreign laws V 

From what has been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
where lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limits. In some places there is merely the exercise of a per¬ 
sonal jurisdiction over British subjects, or certain ofiier 
limited classes of persons. In others the functions of external 
sovereignty are exercised or controlled. In others, again, 
a much larger share of the functions of sovereignty, both 
external and internal, has been taken over, and this share may 
be so large as to leave to the previous ruler of the territory, 
if such there be, nothing more than a bare, nominal, or 
dormant sovereignty 2 . 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will 
apply according as the position is approached from the point 
of view of international law, or from the point of view of 
municipal law. 


1 As to Kathiawar see the two cases decided in 1905 by the Judicial 
Committee, Eemchand Devchand v. Azam Baharlal Chhotamlal, and The 
Taluha of Kotda Bangani v. The State of Gondal, A.C. [1906], p. 212 ; 
referred to above, p. 265. 

2 A curious illustration of the extent to which the exercise of sovereign 
rights can be claimed without the claim of territorial sovereignty is sup-/- 
plied by tlxo treaty between the United States and the Republic of Panama 
with respect to the territory within the 1 Canal Zone.’ 
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4 Or any provisions of any AH pu.Mvd m U u; , 

Parliament, or hereafter ft. Ih> lulled, or anywise .dWtim!’ 1 }.'’! 
Majesty’s Indian territories, or the inhabitants thereof: * " 

‘Or which may alloct the authority of Parliament, or the eonstit 
tion and rights of (he Mast India Company, or any part „f th„ , 
ivritten laws or constitution of the Cnited kingdom of (treat Kritnin 
and Ireland, whereon may depend in any degree the allemnee 
of any person to (lie (Wit of the fnited Kingdom or ( 1,1 
sovereignty or dominion of the frown over nnv nnrt ,,f u,„ •, 

territories.’ ‘ ,m amU 

By s. i of the Government of India Act. (,.g & ><() y; ( , ( (t . 
the Governor-General of India was empowered, at meetings for'the 
purpose of making laws and regulations, to make laws and regulations 
for«tildi# u Iij«'h of Her Majesty within the dominiona of princes 
and States m India m alliance will, Her Majesty, whether in the service 
of the Government of India or othmvtno. 

By s. 1 of tho Indian founeils Act, nSt,, * ,, viei e ( si tl 
Governor-General of India in fonneil was empowered. „f me.hings for 
the purpose of making laws and regulations, to make laws ami regula¬ 
tions for all persons being native Indian subjects of H,, r Mnie-ifv with' 
out and beyond as well as within the Indian territories un.ir (1 ’ 
dominions of Her Majesty. Am! under , llf the Act : 1 „ 

^7 S0 mn(ks 1H " ot U> h ' '"valid b.V reason only of its repealing 

Tho Indian Marine Kerviee Act. i«K.t f.i:- & ,K Vim •. 

powor to make laws for the Indian Marine Service, ' Km>H 

Section 45 of the Government or India Act, iH u (, a , wjn ... 

0. 5), enaots that all laws ami regulations made uniier that A el so 

bng as they remain unnvpoalrd* filiall Ik* <,f f j i(t Hnm * \ 1 

bo taken notice of and G t ,, f 1 iul,llmt ' n1 ' ''""id or ought, to 

S3T Coineif 0 ST t-y tlm s!!klll™‘ 

necessary in r86 'n “ PP " Wn " '''•"‘-ably considered mi- 

Which had arisen as to tho neeesritv or ! , U> Uw <!U< ' H<H,ns 

under various statnWxr ^ *° l I0 K iH fvrmg wmetmontH made 

p. 59.) 0 7 1)0WCrH 00ufolTC(1 before ,833. (See above, 

Acts „f lari,ament the Indian legislature, lik(i oUu , r 
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aw to be almost nugatory, and professed his willingness to 
receive any suggestions made for cheeking an abuse <»l I he 
powers proposed to be conferred by the Bill. 

The questions were eventually settled by a compromise. 

The Board of Control obtained tlm powers lor which they 
asked, but a limit was imposed on the number of (mops w Inch 
might be charged to Indian revenues. At the same time I lie 
Board of Control were prevented from increasing nu\ salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually before Parliament an account of t he < ’ompaii) « 
receipts and disbursements l . 

In 1793, towards the close of Lord Cornwallis 1 governor rh.uns 
generalship, it became necessary to take steps for renewal of , ; ,. 
the Company’s charter. Pitt was then at the height of ins 
power; his most trusted friend, Duiulas was President of 
the Board of Control; the war with Prance, winch had just- 
been declared, monopolized English attention; and Indian 
finances were, or might plausibly bo represented as being, 
in a tolerably satisfactory condition. Accordingly the 
Act of 1793 3 , which was introduced by Dundas, passed 
without serious opposition, and introduced no important 
alterations. It was a measure of consolidation, repealing 
several previous enactments, and runs to an rimmum.* 
length, but the amendments made by it relate to matter.* <d 
minor importance. 

The two junior members of the Board of Control were 
no longer required to be Privy Councillors, Provision was 
made for payment of the members and staff of the Board 
out of Indian revenues. 

The commander-in-cl 1 ief was not to he a. member of the 
council at Port William unless specially appointed by the 


[ 28 Geo. Ill, c. 8 ; Clocle, Military Force* of the Crown 
‘ Henry Dundas, who afterwards became the first 
He did not become president till June 22, 1791, but hud 
powerful member of the Board. 

3 33 Geo. Ill, c. 52. 


»i< 2/t *, 

ViKt’utmf. Meiv dir. 
long been the imwf 
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or in the Northern Circars, or within the territories of the 
Soubali of the Deccan, the Nabob of Arcot, ox the Rajah of 
Tanjore. 

LegLsla- In 1788 a serious difference arose between the Board of 
Control and the Board of Directors as to the limits of their 
17 ' respective powers. The Board of Control, notwithstanding 
the objections of the directors, ordered out four royal regiments 
to India, and charged their expenses to Indian revenues. 
They maintained that they had this power under the Act 
of 1784. The directors on the other hand argued that under 
provisions of the Act of 1781, which were still unrepealed, 
the Company could not be compelled to bear the expenses 
of any troops except those sent out on then own xcqui&itiou. 
Pitt proposed to settle the difference in favour of the Board of 
Control by means of an explanatory or declaratoiy Act. lhe 
discussions which took place on this measuie xaised con- 
stitutional questions which have been revived in later 
times 1 2 . 

It was objected that troops raised by the Company in India 
would suffice and could be much more cheaply maintained. If 
was also argued on constitutional grounds that no troops 
ought to belong to the king for which Parliament did not 
annually vote the money. 

In answer to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment', 
and should all belong to the king, and declared that it was 
mainly in preparation for this reform that the troops were 
to be conveyed a . 

With respect to the second objection he argued that the 
Bill of Bights and the Mutiny Act, which were the only 
positive enactments on the subject, were so vague and indefinite 

1 See the discussion in 1878 as to the employment of Indian troops in 
Malta, Hansard, eoxl. 14, and Anson, Law and Custom oj the Constitution , 
pt. ii. p. 361 (2nd cd.). 

2 Lord'Cornwallis was at this time considering a scheme for lhe com¬ 
bination of the king’s and Company’s forces. See Cornwallis Correspon¬ 
dence, i. 251, 34T ; ii. 316, 572. 
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governor-general might invest himself with all the powers 
exercisable by the Governor-General in Council, except the 
powers with respect to legislation L 

For purposes of legislation the goveriior-geixerars council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two years. Of these additional 
members, not less than one-half were to be non-official, that 
is to say, persons not in the civil or military sex'vice of the 
Crown 1 2 * . The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla¬ 
tive sitting within his province. 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of Parliament, and had 
shown what was considered an inconvenient degree of in¬ 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government The 
functions of the new Legislative Council were limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced 4 . 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduced without the governor-general 5 s sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 

1 See Digest, ss. 45, 47. 

2 These provisions have been modified by the Act of 1892 (55 & 56 Viet. 
c * *4» s* 1). See Digest, s. 60. 

*' It had, among other things, discussed the propriety of the grant to 
the Mysore princes. See Proceedings of Legislative Council for t86o, 
PP* 1343-1402. 

4 24 & 25 Viet. c. 67, s. 19. As to the object with, which this section 
was framed, see paragraph 24 of Sir Charles Wood’s dispatch of August 9, 

i36i. The restrictions imposed in 1861 were relaxed in 1892 (tjc & 56 Viot. 
c. 14, s. 2). Digest, s. 64. 
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disallowed by the Queen, acting through the Secretary of 

The legislative power of the Governor-General in Council 
was declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the 1 Indian territories now 
under the dominion of Her Majesty V and to making laws 
ancl regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all places and things within the said territories, and for all 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty 2 . But 
thorc were express savings for certain Parliamentary enact¬ 
ments, for the general authority of Parliament, and for any 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend. 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his council, ordinances, 
which were not to remain in force for more than six months s . 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquired territories of the Company. 
When Benares and the territories afterwards known as the 
North-Western Provinces were annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Behar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserim were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from the Bengal Kegulations, instructions, however, being 
given to the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 

1 Explained by 55 & 56 Viet. c. 14, s. 3. Digest, s. 63. 

2 These powers were extended by 28 & 29 Viet. e. 17, s. 1, and 32 & 33 
Viet. c. 98, s. 1. See Digest, s. 63. 

3 See Digest, s. 69. 
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February 6, 1874; &nd Notification No, 380, of same date ; also 
Notification No. 2344 of September 12, 1874), 

On the other hand, when the chief oommissionerahips of Oudh, t ho 
Central Provinces, and British (now Lower) Burma worn constituted 
out of territories vested in the Governor-General In Council, the pro- 
cedure was merely the issue of a resolution reciting the reasons for 
establishing the chief commissionership, defining the territories included 
in it, and specifying the staff appointed, no reference being made io 
any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No. 12, dated February 4, 1856, and Foreign Department, 
Resolution, No. 9, dated November 2, x86x, and No. 2 12, <Iatcd January 
31, 1862). In the same way repeated changes have been made by 
executive orders in the government of the Andaman Inland*. 

The view taken by the Government of India is that t he need ion does 
not apply to territories already included in a chief comm inmonership, 
this description of territory being, according to the practice of the 
Indian Legislature, always treated as already under the immediate 
authority and management of the Governor-General in Ommeil, and 
therefore not capable of being placed under his authority and manage¬ 
ment by proclamation. A chief commissioner Merely administers 
territory on behalf of the Governor-General in Council amf the < Governor- 
General in Council does not divest himself of any of his powers in 
making over the local administration to a chief commlHsionor. 

Although, however, the territory comprised in a chief eommissumer- 
ship may be technically under the Immediate authority amt manage¬ 
ment of the Governor-General in Oouneil, yet the chief commissioner 
°* maril y * )e h^al Government within tho moaning of 
Act X of 1897, R- 3 (29), and lie is defined as a, local Government by 
this Digest. 

The result appears to be— 


(1) The section must be used when it is desired to transfer the 
administration of territory from a governor in council or <1 lieu¬ 
tenant-governor to a chief commissioner; 

(2) The action need not bo used, and is not ordinarily unod, when 
the admimstration of territory already under the administration 

_? 0VCr T'- &CnCral m C(nmcil iH franufoiTet 1 from one local 

agency to another. 


V rit fy Ulld01 ' «»is section does not change the law 

>2S.” i8) ' c ~<“^ »»>>»■>,— 


Power to 
alter 
limits of 
provinces. 
[3 &4 
Will. IV, 
c. 85, s. 

3S. 


57 . The Governor-General in Council may, by notification 
in the Gazette of India, declare, appoint, or alter the boun- 
anes of any of the provinces into which British India is 
tor the fame being divided, and distribute the territories of 
tfnttsh India among the several provinces thereof in mud, 
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of them were transferred to, the regular army under the 
authority of an Act of that year (24 & 25 Viet. c. 74). Thus 
the European army of the late East India Company, except 
a small residue, became merged in the military forces of the 
Crown h 

The naval force of the East India Company was not amal¬ 
gamated with the Royal Navy, but came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, which 
was also to provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the 
Indian Navy 2 . 

The change effected by the Government of India Act, 
1858, was formally announced in India by the Queen’s 
1 Proclamation of November 1, 1858. 

In 1859 the Government of India Act, 1859 (22 & 23 Viet, 
c. 41), was passed for determining the officers by whom, and 
the mode in which, contracts on behalf of the Secretary of 
State in Council were to be executed in India 3 . 

Three Acts of great importance were passed in the year 
1861. 

Under the Charter Act of 1793 rank and promotion in the 
Company s civil service were strictly regulated by seniority, 
and all offices in the c civil line ’ of the Company’s service 
in India under the degree of councillor were strictly reserved 
to the civil servants of the presidency in which the office 
was held. But by reason of the exigencies of the public 
service, numerous civil appointments had been made in 

Under existing arrangements all the troops sent to India are placed 
on the Indian establishment, and from that time cease to be voted on the 
Army Estimates. The number of the forces in the regular army as fixed 
:>y the annual Army Act is declared to be 4 exclusive of the number actually 
serving within Her Majesty’s Indian possessions.’ As to the constitu¬ 
tionality of employing Indian troops outside India, see the debates of 
1878 on the employment of Indian troops in Malta, Hansard, ccxl. i8~, 

I 94 > 21 3 ? 369? 5 * 5 ; an d Anson, Law and, Custom of the Constitution ut ii 
p. 361 (2nd ed.). 1 

See Sir Charles Wood’s letter to the Admiralty of Oct. 20, i86"> 

:! See Digest, s. 33. 
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India in disregard of these restrictions. The Indian Civil 
Service Act, 1861 (oa & „ v ,v.+ , an Lml 

i rreo . n ] . ^ 2 5 ^ lct - c - 54 )> validated all these 

members of A. c„™^ * 

i e *? - 

oSoi ‘u e ;; heduie ' "»->■ it: 

oircumstl T aPI,0intin S mtsid “* ™ d « exceptional 

appears to the ti™ °" ,y be “ ercised There it 

pj • aU 10ri y malcin g the appointment that, under 

.t a dT: tT °' ^ ° m> “ ° U8ht without 

™ for n iwst »«■****•. ” tt; 

ttr “ Judid “ 1Dep "“"^. ‘he Person appointed 

U t P t „f H e “ mi “‘ ions “ d teet. as are retired in 
tire ease of the covenanted civil service. The appointment 

o ovisiona on y, and must be forthwith reported to the 
beoretary of State in Council with the speeial reasons to 
a,lung it, and unless approved within twelve months by the 
Secr etary of State it becomes void 2 . 

The Indmn Councils Act, 1861 (24 & 25 Viet. c. 67), modi- i ndian 

K ' C I. 16 ® onstltutlon of the governor-general’s executive aTIc 
council and remodelled the Indian legislatures. ’ l86t ’ 

A fifth ordinary member was added to the governor- 
general’s council. Of the five ordinary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years’ standing. Power was retained to 
appoint the commander-in-chief an extraordinary member :i . 

Power was given to the governor-general, in case of his 
absence from headquarters, to appoint a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation. And, in such case, the 


* This schedule is still in force. Digest, s. 93. 
“ This provision still exists. Ibid. s. 95. 


1 Ibid * 39? 40. 
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The. council whs charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the gun eminent of India 
and the correspondence with India. The Secretary nf State 
was to be the president of the eouneil, with power to over¬ 
rule in ease of difference of opinion, and to send, without 
reference to the council, any dispatches uhieh might under 
the former practice have been stuff through tin* secret com- 
mittee 

The officers on the home establishment both of the < 'ontjuutv 
and of the Board of Control were to form the establishment 
of the new Secretary of State in Donned, and a scheme for 
a permanent establishment was to he submitted. 

The patronage of the more important appoint ment;. in 
India was vested cut her in the Drown or in 1 ho Secretary 
of State in Council. laeutenant "governors were to tin up* 
pointed by the governor-general suhjeet to tin* approval of 
the Crown. 

Ah under the Act of 1N3J, admission to the covenanted 
civil service was to he open to all natural burn subject;, of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules, to he made by 
the Secretary of State in Council with the assist mice of the 
Civil Service Commissioners. 

The patronage to military cadetships wan to he divided 
between the Secretary of State and Ins council. 

The property of the Company was franferred to the 
Crown. The expenditure of the revenue;, of India wa.> to he 
under the control of the Secretary of State in Council, hut 
was to be charged with a dividend oil the ( 'ompunvT etoch 
and with their debts, and the Indian revenues remitted to 
Cieat Britain were to be paid to the Secretary of St alt* in 
Council and applied lor Indian purposes, Provision was 
made for the appointment oi a, special auditor of t he accounts 
of the Secretary of State in Council 

1 Digest, hh. 6.-14. Uml *v, .0. 
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mid management 1 of t-lic (Livemordhmeral in Council wit Inn 
the moaning of the Ad* of 1.854. 

The mime Act empowered the (,hn* eminent of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India; expressly vested in the 
Uovernor-Uoneral in Council all (he residuary authority not", 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided ; and 
directed that the governor-general was no longer to hear 
the title of governor of find presidency. 

Tl lc The Mutiny of 1857 gave tin* death-blow to the system 

ment of ^ double government, with its division <4 powers and 
India Act, responsibilities. In February, 1858, Lord Pal mend on i U f r «>. 

ducod a Bill for transferring the go\ eminent of India to the. 
Crown. Under ins scheme the home ndmiuiMradu»n was to 
he conducted by a president with the assistance of a eounetl 
of eight persons. The members of the eouueil were to fie 
nominated by the Crown, were to be qualified either f> v 
J laving been directors of the Compnnv or L\ eeiwiee or 
residence in India, and were to hold other for eight \ear. s 
two retiring by rotation in each year, in other reaper(a the 
sthome did not diiler materially from that rvmtuallv adopted 
lhe cause of the East India, ( hmpany was pleaded 1>\ ,Joint 
btuart Mill hi a weighty Slate paper, but (he seeoud readme 


of the Bill was carried by a large majorit v. 

Shortly afterwards, however, Lord Palmerston ua „ Hmmi 
out of office on the Conspiracy to .Murder Hill, aa d was sum 
ceeded by Lord .Derby, with Mr. Disraeli as rhanreiim <4 
the Exchequer and Lord Kllenbonmgh as President of the 


Board of Control, The (haueellor of (he Kxrhrqurr promptly 
introduced a new Bill for the government of imlia. (4' which 
the most remarkable, feature was a, eouueil ronsisting partly 
of nominees of the Crown and partly of persons vlvrird on 
a complicated and elaborate system, by eiti/.ens of Mamhester 
and other large towns, holders of Hast’Lidia dork, and others. 
Ihis scheme died of ridicule, and when tin* House assembled 
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affcor the Master recess no one could he found to defend it, 
Mr. Disraeli grasped eagerly at a suggestion hy Lord John 
luissell that the .Bill should be laid aside, to he succeeded by 
another based on resolutions of the House. In the meantime 
Lord Ellenborough had been compelled to resign in con¬ 
sequence ol disapproval of his dispatch censuring Lord 
Canning's Oudh proclamation, and had hem. succeeded by 
.Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India 

.this Act, declared that India was to lie governed directly b\ 
and in the name ol tin' Crown, aiding through a Secretary of 
.State, to whom were to he transferred Hie powers formerly 
exercised either hy the Court, of Directors or by (he Board 
of Control. Power was given to appoint, a fifth principal 
feciwotwy ol Slate lor Huh purpone, 

l.he Secretary ol State Mas to he aided hy a council ol 
fifteen members, ol whom eight wore to Im appointed hy the 
Crown and seven elected hy the directors of the Last India 
Company. The major part both of the appointed and of the 
elected members were to he persons who had served or resided 
m India for ten years, and, with certain exceptions, who had 
not loft India more than ten years before (heir appointment, 
huture appointments or ('lections were to be so made that 
nine at, least of the members of (he council should hold these 
qualifications. The power of tilling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of (he council were to hold office 
during good behaviour, but to be removable on an address by 
both Houses of Parliament,, and were not, be capable of 
sitting or voting in Parliament 


mmwk abrnn l> * o , P^Luorot.,,, „,,,,lu,d the .SjnuusU hoy',. 

oi bshalhll Wm 10 ,wvu «**« the < hivemmout, 

- l & -- Viet. c. u>«S. 

4Il^’r Vklm ' S h,Ue '' v lc-Kislun,,,,. ,S,, 
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ships. 


The Indian Law Commission appointed under Die Act of 
1833 had ceased to exist before 1853. It seems to have 
lost much of its vitality after Macaulay’s departure from 
India. It lingered on for many years, published periodieally 
ponderous volumes of reports, on whieh, in many instances, 
Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire h Efforts were, however, made 
by the Act of 1853 to utilize its labours, and fur this purpose 
power was given to appoint a. body of English ooimnissinners, 
with instructions to examine and eonsider tin* recommenda¬ 
tions of the Indian Commission 
And, finally, the right, of patronage to Indian appointments 
was by the Act of 1853 taken a,way from the ( Ourt of Directors 
and directed to be exercised in accordance with regulations 
framed by the Board of Dontrol. These regulations threw 
the covenanted civil service, open to general competition 
In 1855 an Act was passed (18 & it; Viet. e. 53) which 
prohibited the admission of further students to Hailey bury 
College after January 25, 185(3 ami directed the college 
to he closed on January 31, 1858. 

In 1854 was passed an Act- 1 whieh has hud important 
administrative results in India, t’nder the old system the 


1 As to the proceedings of the rommis- hm, the eu«lrner riv<*u in 
1852 before the .select commit tee of the It tune of Lord . on tin- Ku ,1 imlia 
Company’s charter by Mr. R Milletf and Mr. Hay Ritiu teu, Mr, MdtrU 
wan the first secretary, and wan afterwards member <U the . omnui -mm, 
Mr. Cameron was one of the find members of the eummi .ion, and w.r. 
afterwards legislative member of the gmenmr "eiiend’-i mom d. 

u The commiHHiomw appointed under this power were Sir John * .iff-*r ■ 
wards Lord) Romilly, Sir John .Jervis Chief .holier of <Mmmnu Plea n. 
Sir Edward Rya.11, (!, H. Cameron, d. S. Mnrleod. J. A R n.iwlom., Thoma, 
Flower Ellis, and Robert Lowe (lairsl sherhn»>»|vsO. They were m fnucs-d 
by the Board of Control to eonsider ,specially the preparation ot a ’ impie 
ami uniform code of procedure for Imlian enurt*., and the .unale.uu.-if nm 
of the supreme ami sadr courts, (Letter of \n\rmli<T : i 3 tenu the 
Board of Control to the Indian Law ( ummia i«m t ) 

Tiny were prepared in rStf L\ a enmmitirr under the p* .-id. n.-v «a 
Lord Macaulay. 

1 17 & 18 Viet. e. 77. 
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only mode of providing for the government of newly acquired 
territory was l>y annexing ilk nine ol' the three presidencies. 
Under this system of iu uncKtitions the Presidency of Bengal 
luui gi o\v n to unwieldy (l iinensions. Nome provision had 
been made for the relief of itsgoveminent by the eonstiiufioii 
ol‘ a separate lieulonant-gov'm lorsliip for the North-Western 
Provinces in The Aot of .185.; luid provided for the 

constitution ol a second iinitemiUi-goveruomhip. and, if 
necessary, ol, a fourth prosit Iraniy. These powers were, how¬ 
ever, not found su flit-ion t, *iml it was necessary lo j>rovi<le 
ioi the admiuistia.tiou oi lemtories whieh it might not 
he advisable to include im, any presidency of lieulonanl- 
govornorship 

ThiH provision was nuwle liy the Act of US54, which em¬ 
powered the (iovcnuor-Cenernl of India in Conned, with the 
sanction of the Court of Dir od ors and the Board of Control, 
lo take hy proclamation unclor lii.s immediate autluirit v and 
management any part- oi (i le territories lor the time lining 
in the possession or under tl m yovcmmonl of the Kant India 
Company, ami t hereupon lei geive all necessary orders and 
directions respecting; die iwlu»ini«|.ratio« of fliat part, or olher- 
wise provide for its aduiiniHlraticn ", The mode in which this 
power has beenpractically exorcised luvs been by the appoint- 
meat of ohief commissioners, lo whom I lie (lovernor-thmeral 
iu Council delegates such )h> worn ns need nol. he reserved to 
the Central (mv eminent. I 11 t iris way chief eoniinissioutir- 
ships were established fur .Assam :| , the Central Provinces, 
.Burma :i , and other parts 0# India. But tin* title of chief 
commissioner was nol. directly m-ogamed hy Act of Ihirlia- 
ment ’, and the territories uiuh*r the ad mil list-rut ion of chief 
commissioners are technically ‘under the immediate authority 

' Hoc preamble to Act of i M54. 
y tSoo Digest, h. 50. 

Assam 1ms now Dm* uiualgnmu t«l with KrnUm Bmgtii under a Litm- 
tcaaul-Ctovcmor, and Btimm Iuih Ixhiu consti( tiled a Jinuk‘iumt-govuriKn*- 
sin j >, 

1 it has since been minimi by the Act of (jj \'iel, e. j j, w,. j, 4, 
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The Indian Law Commission appointed under the Art of 
1833 had ceased to exist. Indore 1N5,p It seems to have 
lost much of its vitality after Macaulay's departure from 
India. It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed in (‘fleet ing 
any codification of the laws or customs of the country, and 
was finally allowed to expire h KfTorfs were, however, made 
by the Act of 185J to utilize its labours, and for Ibis purpose 
power was given to appoint a body of English commissioners, 
with instructions to examine and consider flu* recommends - 
lions of the Indian (Commission '% 

And, finally, the right, of patronage <0 Indian appointinents 
was by the Act- of 185;; taken away from the < Turf of Directors 
and directed to be exercised in accordance with remdaiiom; 
framed by the Board of (hnfrol, These n-milai mos throw 
the covenanted civil service open to general competition 
In 1855 an Act was passed (18 &. hj Viet. r. ■; ;) which 
prohibited the admission of further students to Hailovburv 
College after January yy i8y>, and directed the college 
to be closed on January ji, tSys. 

In 1854 was passed an Acts 1 which has had important 
administrative results in India, Duder the old system the 


AH to (ho proceeding: 4 c*t .... , i<> 

1H52 before the select commit(ee of the lhupu 


* of bufdn on the EmT Indin 

„ . -.. —.- . Huy Cameron. Mr. \ljltHf 

wa.H Urn first seoretary, and wun afterward:! member of the romum-mm. 
Mr, Cameron, wan one of the find, members of the rummi .u, m , mid w.i. 
afterwards legislatives member of the governor emend'-* entmeib 

,J The eoiitmisHioaerK appointed under tfd i power were Sir John nd*fre¬ 
wards Cord) Romilly, Sir John Jervis (Chief Jmdire of Common Clean 
Sir Edward By an, (X H. Camerui», J, N. Mueleod, J. A. h\ I law km Thmmo 
Flower Ellis, and Robert, bn we (Coni Sherbrooke). They urn- „rti*u. ted 
by the Board of Control to consider apreially the preparation of a Mmpie 
and unifonu code of procedure for Indian court'., and the am.deanmfam 
of the supremo and sadr courts. (better of November ; .. s ■ ; mmi the 
Board oi: Control to the Indian Law Commi, inn.) 

* Tlmy were prepared in rKyj by a mmmdfre under the premfetirv of 
Lord Macaulay, 

1 x7 & 18 Viet. c. 77. 
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only mode of providing for (lit- government of newly acquired 
territory was by annexing it to one of the three presidencies. 
Uiulei this system ot annexations the Presidency of Bengal 
Inid gi own to unwieldy dimensions. Some provision had 
been made lor the relief of its government by the constitution 
of noparate lieutenant-governorship for the North-Western 
Provinces in nSjO. The Aet of J85.5 had provided for the 
constitution of a second lieutenant-governorship, ami, if 
necessary, of a iourth presidency. These powers were, how - 
over, not found suHieionf, and it was necessary to provide 
for the administration of territories which it might not 
he advisable to include in any presidency of lieutenant - 
governorship 

This provision was made by the Act of 185,}, which em¬ 
powered the Governor-General of India, in Council, with the 
sanction of the Court of Directors and the Hoard of Control, 
to take by proclamation under his immediate authority and 
management any part ol the territories tor the time being 
in the possession or under the government of the Must India 
Company, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other¬ 
wise provide for its administ ration ", The mode in which this 
power has been pract ically exercised has been by the appoint- 
ment of chief commissioners, to whom the Covernor-Oenernl 
ill Council delegates such powers as need not be reserved to 
the Central Government, in this way chief commissioner- 
ships were established for Assam :i , (he Central Provinces, 
.Burma' 1 , and other parts of India, But the title of chief 
commissioner was not. directly recognized by Act. of Parlia.- 
ment and the, territories under the administration of chief 
commissioners are technically * under the immediate authority 

1 Hop. preamble to Act of i8v|. 

* Soo J)ii|4<‘.s<., m. 51 >. 

5 Ass,uu lu,H ,,ow amalgamated with Knstem Bengal under u Lieu- 
tcnnul.-ttovcmoi', and Burma him been mwliluted a liculennnt-governor- 

1 It has Hints- been recognized by the Act of lS;o (,f,i Viet. e. p, ss. i, y 
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manner as may seem expedient, subject to the« i-* . 

namely— ^ le&e qualifications. 28 & 29 

Viet. e. 17, 

(I) n entire district cay be talof d 

s~° ‘ fl Tr r out tte *™*« ^ioZz 

«„d y SeCret " r of Sta ‘» 1 “ Council; 

<2 b^Sl S°“r ti0n , , ? der “ M °‘ i0n b « 

by the Secretary of State in Council (a). 

enicWt/f!! 1011 " kltended t0 re P r °duce the effect of the Mowing 

c T . , 1, - 3 &4 Will. IV, c. 85, s. 38. 

» y » d ” *■“ “»« 

appoint what part or parts of aL f reqmredj to declare and 

»« t 0 («» ,£Tci%T y r^* «■»«- 

government of each of *!, • tlme be sub J ect to the 

„ owfi^dT™ t ta.tZr,T " “ to 

to revoke and alter in th* i *° ime > as occ &sion may require, 

»ucbu„ di , t ? ib ^st*!r^n,rx p .t 1 r ? “ d 

28 & 29 Vict. 0. 17, ss. 4, 5. 

It shall be lawful for the Govemor-Onpral „t t j' • ^ 

m°ri“ u, ““ “ d «*** ^^^."bS'SS 

Provided always, that it shall be lawful for the Secretarv of Sf»+» 

InowT 011 f° Signify , t0 ^ Said ^rnor-General in ^ 

allowance of any such proclamation. And provided further that no 
such proclamation for the purpose of transferring an entire’zillah or 
SIT fr °“;, 0ne P ^ d ® ncy t0 another > 01 one lieutenant-govemor- 

Sr MaieX tn tt 01 vali dity unta the sanction of 

Tf -Majesty to the same shall have been previously signified bv the 
Secretary of State in Council to the governor-general ’ 

The power given by the Indian Councils Act, 1861 ( 24 & 2 r Vict 
2/ ?• 47), would appear from the context to be intended to be exer- 

« ^ f SlatlV t P !? )0 ! eS onl y> and is before reproduced below, 

s. 74 - That given by the Act of 1865 (28 & 29 Vict. c. i 7 , s . 4 ) is ^der 

The Government of India were advised in 1878 that the Act of 1865 
enables the Governor-General in Council to transfer territory from 
a, chief commissionership to a presidency or lieutenant-governorship * 
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SUMMARY OF EXISTING LAW 


The administration of British India rests upon English 
Acts of Parliament, largely supplemented by Indian Acts and 
regulations 1 . 

At the head of the administration in England is the Home 

_ Govern- 

Secretary of State, who exercises, on behalf ot the Crown, m ent. 
the powers formerly exercised by the Board of Control and 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of, 
Parliament 

He is assisted by a council, the Council of India, originally Council 
fifteen in number, but now, under an Act of 1889, being 
gradually reduced to ten. The members of the council are 
appointed by the Secretary of State, and hold office for a 
term of ten years, with a power of reappointment under 
special circumstances for a further term of five years. There 
is also a special power to appoint any person having pro¬ 
fessional or other peculiar qualifications ’ to be a member of 
the council during good behaviour. At least nine members 
of the council must be persons who have served or resided 
in British India for not less than ten years, and who have 
left British India not more than ten years before their 
appointment. A member of the council cannot sit m 
Parliament :I . 

The duties of the Council of India are to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 


■ Tho best authorities for the existing system of administration are 

» £. SX-. ** <5—. „■»?• s ; i 

Ohesney’s Mian Polity ( 3«1 ed„ 1894), “ d ** 

Reports on tho Moral and Material Progress of India (1904)- 

“Digest, s. 2. ’ Ibld ' 2 ’ 3 ‘ 
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India and the correspondence with India. The Secretary of 
State is president of the council, and has power to appoint 
a vice-president 1 . 

Every order proposed to be made by the Secretary of State 
must, before it is issued, be either submitted to a meeting of 
the council or deposited in the council room for seven days 
before a meeting of the council. But this requirement does 
not apply to orders which, under the old system, might have 
been sent through the secret committee a . 

In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State arc required by law 
to obtain the concurrence of a majority of votes at a meeting 
of his council, but in all. other matters the Secretary of 
State can overrule his council. Whenever there has been 
a difference of opinion in council any member has a right to 
have his opinion, and the reasons for it, recorded 
Ihe council is thus, in the main, a consultative body, 
without any power of initiation, and with a limited power 
of veto. Even on questions of expenditure, where they arise 
out of previous decisions of the Cabinet, as would usually 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from the Secretary of State when he acts 
as representative and mouthpiece of the Cabinet. 

For the bettor transaction of business the council is divided 
into committees 4 . 

The establishment of the Secretary of State, that is to say 
the permanent staff' constituting what is popularly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 1858''. It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed as to correspond 
to these departments. 

All the revenues of India are required by law to be received 

1 Digest, ss. 5-10. * Ibid. 12-14. 3 Ibid. 10. 

' Ibid. xr. 0 Ibid. iS. 
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This is a iwiscl cln.i.si „f JL i K »^U which was inihlished 

in 1898. 

In tho year 1X73 flu* Seerefary of State for Imlia (-out to the 
Goverm^nt of I mini. Ihe rough draft «.f a, Bill t„ consolidate 
the enactments relaf ini' t1 • the ((worn ment of I ndia. This draft 
formed the subject of correspondence between (be India Oflico 
and the Government of Imlia, and an amended draft,embodyin<» 
several proposals for all era I ion of (he law, was submitted to the 
India Ollice by Hu* Government „f India, in the mouth of 
February, 1876, A Her that date the mat (or was allowed to drop. 

The ease for consolidating the Kiiglish statutes relating to 
India is exceptionally strong, 'fin- Government of India is 
a subordinate Government, having powers derived from and 
limited by Acts of Parliament. At every (urn it runs the risk 
of discovering 1 ha I it has unwittingly transgressed one of the 

limits imposed on ..xeivCe of its authority. The enactments 

on wldeh its authority rests range over a period of more than 
120 years, home ol these are expressed in language suitable 
to tlie lime of Warren Hading*, but inapplicable to the India 
ol. to-da),and uuiiitelligiide except by t hose who are conversant 
with the needs ami circumstance* of the times in which they 
were passed. In some ease.* (hey have been duplicated or tri¬ 
plicated by subsequent enact incuts, which reproduce with slight 
modifications, bul without express repeal, (he provisions of 
earlier statutes; and t he combined effect of t he series of enact¬ 
ments is only (o he a- eerfained by a careful study ami com¬ 
parison of (he several parts. \ consolidating Act would repeal 
and supersede more 1 hau lorfy separate statutes relating to India,. 

In Fngland flu* dillieulty of threading (In* maze of ad¬ 
ministrative statute-, i* mil touted by the eoiitinuity of ad¬ 
ministrative tradition. In India, there is no similar continuity, 
idle Law Member ol Council, on whom the Governor-General 
is mainly depeiidenl lor advice as to the nature and extent of 
his powers, brings with him from Kuglaud oil her no knowledge 
or a scanty knowledge of Indian administration, and holds 
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[J3 0.O. „ . ;:'„ .. ■ «• »**» »*•* might t, 

m ». mmmi hy tho Omwm^kmn) in Oomrf „ „ r()inarv 

sa - 54 - 55 - meetings (a). y 

(2) The governor-general (luring absence from his council 


24 & 2 ' 5 ' mwrti ng» (a). 

Viet. 0? 

S7j R. 6 .] , 00 >■ ..V.m uiK COUnOll 

may, if he thinks it necessary, issue, on his own responsibility 
any order which might have been issued by the Governor’ 
General in Council to any local Government, 'or to any officers 
or servants of tho Crown acting under the authority of any 
local Government, without previously communicating tho 
order to tho local Government, and any such order is of the 
same force as if made by the Governor-General in Council 
but a copy of the order must he sent, forthwith to the Secretary 
of State m Council and to the local Government, with the 
reasons for making the order. 

( 3 ) The Secretary of State in Council may by order suspend 
until further order all or any of the powers of the governor- 
general under the last foregoing nub-section, and those powers 
will accordingly be suspended as from the time of the receipt 
by the governor-general of the order of the Secretary of 
State m Council (b). 

(a) This provision supplements a. 45. 

„Srjnn;;' <•» <»■» 

54 ana 55 or II10 Act of 170*2 frj ( a 0 m t% 

wwcaM ii, my film.' UHm’rftEmSIS 

Tzs&r**' **-** " y * Cra: 


Restric¬ 
tion on 
power of 
Governor- 
General in 
Council 
to make 
war or 
treaty. 
f 33 Geo. 
ni, c. 51 
8. 42.] 
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48 .—(i) (a) Tire Governor-General in Council may not 
without the express command of the Secretary of State ir 
jounci, m any case (except where hostilities have beer 
ac ,ually commenced, or preparations for the eommencemeni 
of hostilities have been actually made against the British 
jovernmont of India or against any prince or State dependent 
thereon, or against any prince or State whose territories His 
Majesty has engaged by any subsisting treaty to defend or 
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•General Society entitled to the I,innl 

of Parliament for advancing a sunt no^ exc -follow* 

for the aerrice of the Crown of England. „„„ 

closely thelinee Of that by which, ourrears bef ore, „ 

, ' ..Try, f Vlp -Rank of England m considera-ti <> 11 
had estabhshed the uanK 6 .„ tor ,«sl nt 

t f fr vno ooo In each case the loan bears in .1 
loan of £i,200,ooo. of it 

e c „„„t ond is secured on the piocooor* 

the rate of 8 per cent., ana so „,w.*il>*‘VH to 

, c i„ w q In each case the subsex 

esnecial tax or set ot taxes, j-u ocl . „ -in,., 

the loan are incorporated and obtain specml prrvrleg^- • 
system was an advance on that under winch ^ 

chants had obtained their privileges by means of pro 
the kiiur or bribes to his ministers, and was destined to ‘ < 
much development in the next generation. The plan of rumm* 
special loans on the security of special taxes ^ 
superseded by the National Debt and the Consolidated l * 

But the debt to the Bank of England still remains 

and retains some of the features originally imprint,oil uu »t 

by the legislation of Montagu. 

Of the charters granted under the Act of 169 , t 10 11H 

incorporated the General Society as a regulated company, 
whilst the second 2 incorporated most of the subsov»l>om in 
the General Society as a joint-stock company, untltn* Ui.* 
name of ‘ The English Company trading to the East, 1 tuhm t 
The constitution of the English Company was form.nl on 
the same general lines as that of the Old or London Oom puny 
but the members of tlieir governing body were called, c l i **«*<•! “ 

instead of ‘ committees.’ 

The New Company were given the exclusive privily of 
trading to the East Indies, subject to a reservation, of the 
concurrent rights of the Old Company until Septomber 
1701. Th e New Company, like the Old Comp any, were 
authorized to make by-laws aiid^mdinances, to ojipnint 
governors, with power to raisoand train military foivw, mul 
to estabhsh courts of judicature. They were also d i rooted in 
maintain ministers of religion at their factories in il 11< 1 in, iunl 

i Charter of September 3, 1698. a Charter of September s , 


urn 
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63 .— (1) The (iovernor-General in Council lias power at 
legislative meetings to make laws (a)— 

(а) for all persons, for all courts, and for all places and 
things within British India (b); and 

(б) for all British subjects of His Majesty and servants of the 
Government of India within other parts of India (c); and 

(0) for all persons being native Indian subjects of His 
Majesty or native Indian officers, soldiers, or followers 
in His Majesty’s Indian forces, when respectively in 
any part of the world, whether within or without His 
Majesty’s dominions (d) ; and 

(d) for all persons employed or serving in or belonging to 
His Majesty’s Indian Marine Service (e); and 

(e) for repealing or altering any laws or regulations for 
the time being in force in any part of British India [or 
over any persons for whom the Governor-General in 
Council has power to make laws] (/). 

(2) Provided that the Governor-General in Council has 
not power to make any law repealing or affecting (g )— 

(а) any provisions of the Government of India Act, 1833, 
except sections eighty-one, eighty-two, eighty-three, 
eighty-four, eighty-five, and eighty-six of that Act, or 
any provisions of the Government of India Act, 1853, 
or the Government of India Act, 1854, or the Govern¬ 
ment of India Act, 1858, or the Government of India 
Act, 1859, or the Indian Councils Act, 1861 (h); or 

(б) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (i) ; or 

(c) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the government 
of India ; or 

( d) the Army Act (j), or any Act amending the same ; 
and has not power to make any law affecting the authority 
of Parliament (k), or any part of the unwritten laws or con- 


Legis- 
lative 
power of 
Governor- 
General in 
Council, 

[3 &4 
Will. IV, 
0. 85, ss. 
46, 51, 73. 

24 & 2 s 

Viet. e. 

67, s. 22. 
28 & 29 

Viet. e. 

T 7» ss. i, 2. 
3 * & 33 
Viet. c. 

98 , s. 1. 

33 & 34 
Viet. c. 

S, s. 2. 

47 &4S 
Viet. c. 

38, ss. 2, 

3 , 5- 
55 & 56 
Viet. c. 

14, s. 3.] 

3 &4 
Will. IV, 
c. 85. 

16 & 17 
Viet. c. 9;. 

17 & 18 
Viet. c. 77. 

21 & 22 
Viet. c. 

106. 

22 & 23 
Viet. c. 46. 
24 & 25 
Viet. e. 67. 
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of the Court of Directors, to declare any such part open, ^ n<1 
remove the obligation of a licence. 


Another section expressly enabled any natural-born 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have long since been aboll^d' <v d 
or fallen into desuetude. But by s. 84 of the Act of 1^33 
the Governor-General in Council was required, as soon as con¬ 
veniently might be, to make laws or regulations providing 
for the prevention or punishment of the illicit entrance iTito 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this reqrrirt- 
ment by Act III of 1864, under which the Government- of 
India and local Governments can order foreigners to remove 
themselves from British India, and apprehend and detain tlioin 
if they refuse to obey the order. Under the same Ac* the 
Governor-General in Council can apply to British India, or 
any part thereof, special provisions as to the reporting fvi id 
licensing of foreigners 1 . 


An echo of the fears expressed in 1813 as to the dang<n l s 
likely to arise from the free settlement of interlopers is to »>e 
found in the section which, after reciting that ‘ the removal of 
restrictions on the intercourse of Europeans with the etn id 
territories will render it necessary to provide for any misolriof 
or dangers that may arise therefrom,’ requires the Governor- 
General m Council, by laws and regulations, to provide, with 
all convenient speed, for the protection of the natives of tlie 
said territories from insult and outrage in their persoxx* 
religions, and opinions 2 . 

Section 87 of the Act declared that ‘ no native of the sadcl 
territories nor any natural-born subject of His Majestv 
resident therein, shall, by reason only of his religion, plaoo 

bee ss. 295-298 of the Indian Penal Code. 
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operation, hut I,ho power <,f appointing a lieutenant-governor 
was exercised in 1854. and has hem continued over since. 

By the following section, power wan given to the directors 
ether to constitute one new presidency, with (he same system 
of a governor and council as in tin, Presidencies of Madras 
and Bombay, or, as an alternat ive, <0 authorize the appoint. 
ment; of a lieutenant-governor. Tn this ease also the former 
power was never exercised, but a, new lieutenant-governorship 
wan created, for the Punjab in 18511. 

, Further alterations were made by the Aet of 1854 j„ the 
maelimery for Indian legislation. The ‘ fourth ' or legislative 
member of the governor-general's council was placed on flu- 
same footing with the older or ‘ordinary' member* of the 
eounoil by being given a right to sit and vote at creative 
meetings. At the same time the council was enhu-md for 
legislative purposes by the addition of legislative members 
of whom two were the thief Justice of Bengal and one other 
supreme court judge, and the others were ( ’ompany’s servants 
of ten years’ standing appointed by tin- several local doverm 
meats. The result, was that the council as constituted for 
legislative purposes under the Act of ,85,; consisted of t welve < 
members, namely . 

The governor-general. 

The commander-in-chief. 

The four ordinary members of tl„, governor-gencral's 
council. 


The Chief Justice of Bengal. 

A pui«nc jud<A\ 

hour representative members (paid)" from Bengal, Madras 
Bombay, and the Norlh-Weslern Provinces. 

The sittings of the legislative council were made public 
and their proceedings were otlieially published. 

1 Power will! given hy (he Ael. of .Sr • i„ ,t . 

** the ..(ion of Z- J <'.“'[■''"“T 

evil Herviee, hat, this fewer was never exerei’ied ’ " U ‘ 

I hey received mdwieH of iii.ono year each. 
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There was also an express saving of Hie right of 
Parliament to legislate for Tndia and to repeal Indian 
Acts, and, the better to enable Parliament to exercise 
this power, all Indian laws were to he laid before Parlia¬ 
ment. 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of 'Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra¬ 
tion or publication in any court, of just ice. 

The laws made under the Act of tS j ; were known as Acts, 
and took the place of the ‘ regulations ' made under previous 
Acts of Parliament-. 

A comprehensive consolidation and codification of Indian 
laws was contemplated. Section 5,; of the Act recited that 
it was ‘expedient that, subject to such special arrangements 
as local circumstances may require, a. general system of 
judicial establishments and police. <0 which all persons whal 
soever, as well Europeans as natives, may be subject. Humid 
be established in the said territories at an early period ; and 
that such laws as may he applicable in common to all classes 
of the inhabitants of the said territories, due regard being 
had to the rights, feelings, and peculiar images of the people, 
should he enacted ; and that, all laws and customs having the 
force of law within the same territories should be nseer- 
tamed and consolidated, and, ns occasion may require. 
amended . 5 

The Act then went on to direct the ({overuor-Ceuera! in 
Council to issue a commission, to lie known as the * Indian 
Law Commission,’ which was to impure into the jurisdiction, 
powers, and rules of the exist ing courts of just ire ami police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the ...dure and operation of 
all laws, whether civil or criminal, written customary, 
prevailing and in force in any part of the Indian territories 
to which any inhabitant* of those territories were the, sub- 
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Jwt. The commissioners were to report, to the Governor. 
General in Council, wetting forth tl.e result* of their inquiries 
and suggesting alterations, and these reports were to he laid' 

before Parliament. 

rhis was the first. Indian Law Commission, of which 
Macaulay was the most, prominent member It* labours 
resulted directly in the preparation of the Indian Penal Code, 
which however did not become law until iNbo, and, indirect!v 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form pari of the 
Indian Statute Book. 

Important, provisions were made by (lie Act of j,X;> f,,r 
enlarging the rights of Kuropean settlers, and for p n »- 

tootmg the natives of (lie country, and nmelioraiintr I licit 
condition. 


If was declare! 1 to he lawful for any nnfunddmm subject 
ot Urn Majesty to proceed by sea to any port or pine,, having 
a custom-house establishment within the Itxlinn territories,’ 
and to .Tside thereat, or to proceed f„ and reside in or pass 
through any part of the territories which were under the 
Company’s government on .January i, 1X00, or any part of 
the countries ceded by the Nabob of the Carnatic, of ,he 
province of Cuttack, or of the settlements of Singapore and 
Malacca. Iheso rights might he exercised wit hunt t lie require- 
merit of any licence. But. every subject, of His Majesty not 
being a native was, on his arrival in India, from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit, in India. A licence 
was stall required for residence in any part of Lidia, other 
fhan those above mentioned, but power was reserved to tin. 
Governor-General in Connoil. with the previous approbation 

His collciijrucs wm-mini her KilHmh Imuv.hM* \fe p , 

law moml.er <.f cmmi'il, mill Iwm ,-ivil , l -rv.i I ie',,f tV ' j ' 11 '-''"'' 1 ' 11 
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Company’s ships within the limits of their charter, with 
power for their naval officers to raise naval forces, and to 
exercise and use c within their ships on the other side of the 
Capo of Good Hope, in the time of open hostility with some 
other nation, the law called the law martial for defence of 
their ships against the enemy. 5 By the same charter the 
Company were empowered to coin in their forts any species 
of money usually coined by native princes, and it was declared 
that these coins were to be current within the bounds of the 
charter. 

The provisions of the charter of 1683 with respect to the 
Company’s admiralty court were repeated with some modi¬ 
fications, and under these provisions Sir John Biggs, who 
had been recorder of Portsmouth, was appointed judge-advo¬ 
cate at Madras. 

Among the prerogatives of the Crown one of the most Establish 
important is the power of constituting municipal corporations 
by royal charter. Therefore it was a signal mark of royal 
favour when James II, in 1687, delegated to the East India 
Company the power of es tablishing bv charter a municipality 
at Madras. The question whether this charter should bo 
passed under the great seal or under the Company’s seal was 
discussed at a cabinet council. The latter course was eventu¬ 
ally adopted at the instance of the governor and deputy 
governor of the Company, and the reasons urged for its 
adoption are curious and characteristic. The governor 
expressed his opinion that no persons in India should be 
employed under immediate commission from His Majesty, 
e because the wind of extraordinary honour in their heads 
would probably render them so haughty and overbearing 
.that the Company would be forced to remove them. 5 He 
was evidently thinking of the recent differences between 
Sir John Child and Dr. St. John, and was alive to the dangers 
arising from an independent judiciary which in the next 
century were to bring about the conflicts between Warren 
Hastings and the Calcutta supreme court. 
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at least, in the presideuey towns. Secondly, all Fnglish Acta 
subsequent to that date, which were expressly extended 
to any put of India Thirdly, the regulat ions of the governor- 
generaFs council, which commence with the Revised (‘ode of 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of twelve years 1 ante¬ 
cedent legislation), and were eont inued down to t he year 1834, 
They only had force in the territories of Bengal, Fourthly, 
the regulations of the Madras council, which spread over the 
period of thirty-two years, from iKod to iNg.g and are (were) 
in force in the Presidency of Fort frit. George. Fifthly, the 
regulations of the Bombay Bode, which began w ith the revised 
code of Mr. Mounts! uart Flphmslone in iN,:;\ comprising the 
results of twenty-eight, yearn 1 previous legislation, and were 
also continued into 1834, having force and \aliddy in the 
Presidency of Fort, Ft. David K 

"In 1833, 1 says Mr, Dowell in continual ion, ' the attention 
of Parliament was directed to three leading \ ire# in the 
process of Indian government. The first was in the nature 
of the laws and regulations ; the second was in the ill defined 
authority and power from winch these \ arious law; and iveuko 
lions emanated j and the third was the anomalous and some 
^limes conflicting judicatures by which the laws were ad¬ 
ministered,* 

lllo Act of 1833 vested (he legislate e power of (he Indian 
Government exclusively in the Governor (amend m ( ounoil, 
who had been, as has been situ, minions d h\ (hr addition 
of a fourth legislative member. Tin* four Presidential Govern** 
menls were merely authorimi to submit to the Governor- 
Genetal in Council Gindin 01* projects of am laws or mania- 
lions which they might think (expedient; and the Governor. 
General in Council was required to take (best* drafts and 
piojects into consideration and to communicate bin msolu- 
tions thereon to the Government, proposing them. 

1 Cowell, Wwjot'e Uclurvs of iSye. For ' Foil St. bawd 1 o .td 4 IJumlmw’ 
bee also Hanngton k Analgin <>/ th< tu ngul l^juintum:. 


'1 niSTORICAI. INTRIHHKTriW g- 

Tl» novm,„,-n,.,u™l i„ fWH * . 

to nuke In,w>s a.iul ro$u I a t?i o 

(ff) f ° r r< 'l >w,in ^ »"M*ndin«, or «I<eri,i K any laws or regula- 

tl0W whatovw ’ IV)r «"'* Mm* in force i„ ( hr mdian 
torritorioH ; 

( (>) for all persons, whether British or native, foreigners or 
others, and for all eourts of justice, whether estahtished 
i».V charter or otherwise, and the jurisdiction thereof • 
(o) for all places and things whatsoever within and through- 
out the whole and every part- of (he said territories" 

( '° f °’' ul ! S, ‘ rv:u,(s ,,f <h< ‘ f'ompany within the dominions 
of princes and States in alliance with t he Company > and 
as articles of war for the government of the ' lm <ivo 
officers and soldiers in the military service of the 
■ompany, and for the administration of justice by 
courts-mart in I to he hohlen on such officers a nd 
soldiers. 

»»<• Bower was not to extern! to the making of any 
lawn and iv^uiatioim 

(<■) Which should repea,I, vary, or suspend any of the pro- 
visions of t he Act, of i8jj, or of ,he Acts for pnnishine 
mutiny and desertion of officers and soldiers in the’ 
service ot t ho ( Yown or of the ( 'ompany ; or 
(n) winch should affect any prerogative of the Crown or 
tho authority of Parliament, or (he constitution or 
," K of (he Company, or any part of the unwritten 

“ WH 7 ,!0UHtit,,t!o,w of *•*'“ Knifed Kingdom, whereon 
'»ay depend the allegianec of any person to the Crown 
or the sovereignty or dominion of f|„. (Yown over the 
utdnm UimtorieH ; or 

("') Wi , lllOUl ' Uu ' * m ' vio,,s sa.netion of the Court of Dire,dors 
winch Hhould empower any court other than a char' 

7 10 ""<"»«• «> "“ath any of His Majesty's 

•uitural-born subjects horn i„ Knrope, or their ehildrim 
or abolish any of the chartered courts 

1 Hoc JiigcHi, h, 0 t f» 
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The Company were required to elo.se (heir commercial 
business and to wind up their affairs with all convenient speed, 
/Their territorial and other debts were charged on t he revenues 
of India, and they were to receive out of those revenues 
an annual dividend at the rate of £10 km\ per cent, on the. 
whole amount of their Capital stock (be, I'njo.uuo a, \eurg 
but tins dividend was to be subject to redemption by Parlia¬ 
ment oji payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 
pounds was to be paid by the Company to the Natiouaf Debt 
(/oinmissioners and accumulated wit h compound interest until 
it reached the sum of twelve millions 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers, under 
the system of double government instituted by previous 
Acts, and, in particular, continued to ovnusc their right,, 
of patronage over Indian appointments. Tin* emrdttu(mu of 
the Board of Control was modified, but as the jam cm <»i the 
Board were executed by its president the modhfivat mnu hud 
no practical eileet, The Act re-enaefeil provisions ui former 
Acts as to the k secret committee ’ of the Court of Directors, 
and the dispatches to ho sent through that committer, and 
it simplified the formal title of (he (dmpam b\ authori/imr 
it' to be called the Mast India, (’ompany. 

JMo very material alteration was made in the system on 
which the executive government was to he carried on in 
India. 

The superintendence, direction, and eoutml «.{ the whole 
civil and military government wen* e\piv;r.U \e .ted in a 
governor-general and councillor;., who wen* to hr ruled 
‘the Governor-General of India, in ( muted y Thi* council 
was increased by the addition of a . fourth ordinary member, 


1 Ah to tin* lumneial aiTitm'ciueut,. mad,* audrx {hr- 
evidence of Mr. Melvili before the lamia (Wmimtirr at 
A It will ho remembemi that the <hn enmi a h-m-tal 
the UovemoM amend of Uengai m (,’momd. 


.a*e the 

{Si 

had lain {io-\ 
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not l>o a L 110 e^ed Tact ^ 

legiulutive “1“ ° 88 77** ° l C0U " Cii (or 

fourth member was Macaulay.* “' di3 ' b ° S “° d ^ tl “ 

mto h Lo V Tr! Pr6Sid “^ °* B««*I > waa to be divided 
into two distinct presidencies, to be called tt d ■, 

of Fort William and th, p 1 d tlle Residency 

~ never came no^Z - It ^ B “ ** 
- enactment of i835 (5 “ “ ™ —* 

7^53 ° e r r ttaed *«»7 

oi x«53 (x6 & 17 Viet. 0 . 95, s . 15). 

-Llio intention was tliat each of tte to ■, 

Fort William Fort 9+ n ,, * * * presidencies, 

have for * y eoi g&, Bombay, and Agra, should 

“ 7 ™ «T7 0 purpo ” i ’ a «a of 

„ be L. f g0V<Sm ”-*““- J «1 » counci, were 
William , ‘ PreSe “' “* * OTO “” »d council of y„t 
I 00 umn POW " S ™“ l ° ~ ta * «■» of 

excoutiwe o 7 r aIt °« efcr “ d *»* ‘be 

executive control m a governor alone h 
Important alterations were made by the Act of T ft ■ 
tire illative power* of indhn Jverlt “‘7 J 
date there were five different bodiee of statute hw iTfZ 

of SirT’ emp “ e ' ~ the tttt body 

statute law existing so iar as it was applicable which 

“ te ° d "«d by the Charter of George I and which ippfied 

' was ooihuux/enM,, !o tta.cbjMd k 3 rt«, < -“ 52 h t’ “ d* 33 ' 

or vote except at mootings for the mirnn«il^ i*’ no P ower to sit 

and it way only by courtesy, and not by righ^thT h™ ^ regulation ^ 
the papers or correspondence or to bo ,L | g ^ ^ he Was allowed to see 
dons of Oovernmerupou hy subt?^ ““ Wifch the delibe - 

b y «-• Barnes Peacock ofZember 3 TcT" ^ 
n had been increased by the addition of Benares ’ 8 ?; 

Oussa hi x So3, of large territories in the North-West in f/n’r 0 mod . 01 ' n 
-t ssam, .Artiltaja, and Xenasserim in 1824 I ®° 3 > and of 

/ The power of reduction was exercised in tS„ k„ , . , 

oi ordinary members of the Madras and -r ^ ^ red ucmg the number 
two (Political Dispatch of Dectiaber 2^18^ tT “V™* 1 ^ee to 
to abolish, the councils of the minor nresidpmF * i. f ° xl & ma * Mention was 
Court of Directors, their re^« ^ ^ 
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An Aci of 1815 1 gave power to extend I ho limits of dm 
presidency towns, and amended some of the minor provisions 
of tlie Act of 1813. 

An Act of 1818" removed doubts ns to fin* validity of 
certain Indian marriages, a subject which lias always pro- 
seated much difficulty, but which has now been dealt with 
by Indian legislation A 

An Act of 1820 * enabled flu* Mast India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823 5 charged the revenues of India with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and regulated the pensions of Indian 
bishops and archdeacons, and the salaries and pensions of 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for a su¬ 
preme court, of Bombay insulwlitut ion for the recorder’s court.. 

The prohibition on set (ling in India, without a li.-euee 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of in.,;'- ,, N . 
prcssly declared that trade might be carried on m British 
vessels with all places within the limits of the (‘ompauv's 
charter except China,. 

Another Act, of 1823 T consolidated and amended the laws 
for punishing mutiny and desertion of offices and -.oldies 
in the Company’s service. 

An Act of 1824 s transferred the island of Singapore to 
the East India. Company. 

Acts of 1825° and rHjh further regulated the ..claries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns. 


1 55 Geo. Ill, <% 84. 

8 Son Acta III & XV of iH;.‘ 
/ a 4 Geo. IV, 0. ; It 
J 7 4 Gm IV, e, 81. 
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.. " * Q ® 0- } V ’ loH - 8«Worc was plnml il„- 

the Straits bottlemonts Ac,l, i.hoi, a j,, Wt. ,,, 
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An Act of iS>H « declared the real estates of British 
dymg \v i tin a the jurisdiction of tl«. supreme J ,, H> 

presidency towns to be liahh, for payment of their debts. 
ie« Acts of the same year applied the Hast India M«ti„ v 

1 1. r if! 0 , rT ■ t t|,w s . *»•«* oxt M .d«i 

“ lud,0H MUad ^ ,Hn <'»diiienI« of the English erimhmJ 

jUIyY" . 
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r;:,;. b *" w «- *.•.* 
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•rrtoA J„r it. ,..,11... IWWl| , Art •- 

i„ ,m,l Wl,« | 11 .i„,i | , l ,, 

ii,„,ii.„„ k ^ Ulhm ( 

w,i..||„. .... . ,.„ f „ nm , rii 

J .mini,,, w,„ ... I',.rli, li(mrii 

I oi.l-ml ;u„| Mil|> |,,. nnwill . s (|il(i . !lfc m|K |W 
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- a'i.f" C lik " "" u ... ».v 

.«! ui (i| . (|i( 

" 1 ’“ y <.f l.ulitm . lWn ,. 

.. . I,,,. .., 

. ‘■""•I—.v -in f,;,. 

..„ .. . . 

Government of India.’ 

The Company’s monopoly of the China trade, and of the 
tea trade, was finally taken away. 

1 9 Ueo. J V,y t . 

:l 9 Uoo. IV, «. )’<< ’ 9 Hen, IV, e, yj, 

5 3 &4 Will. IV,sc Tim a,., • , „ . * * i Wilt IV, <•. , 1;? , 

kke, until April ,s M (h . , ’ M ' vt to "PPwiKmentu <m<l the 
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The thirty-third section recites I ho thirteenth rosolution. 
and the expediency of making provision for granting j„. r . 
mission to persons desirous of going to and remaining in India, 
for the purposes mentioned in (he resoluiion (missionaries) 
£ and for other lawful purposes’ (traders), and limn enables 
the Court of Directors or, on (heir refusal, f he Board of (ml, 
to grant licences and certificates entitling the applicants 


proceed to any of the principal settlements of (he Company, 
and to remain in India as long as they conduct themselves 
properly, hut subject, to such restrict ions as may for (hr (inie 
being he judged necessary. Unlicensed persons are to hr liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India, British subjects 
allowed to reside more (ban (on miles from a, presidency (nun 
are to procure and register certificates from a direct court 


A group of sections relates to the provision f,„. rrlb.iou, 
learning, and education, and the training of (he Company'*, 
civil and military servants. There is to he a Bishop',,f 
Calcutta, with three archdeacons under him. Tim college.; at 
Calcutta and elsewhere are placed under the regulations of 
the Board ol Control. One lae of rupees in each year is to he 
‘set apart and applied to the revival and improvement of 
literature and the encouragement of the harried native of 
India, and for the introduction and promotion of a. knowledge 
of the sciences among the inhabit ants of (he British territories 
in India.’ The college at, Hailoyhury and the militarvsemimry 
at Addiscomhe 1 are to he maintained, and no person is iu’be 
appointed writer unless he has resided four terms at Hailey. 
>ury and produces a certificate that, he has conformed to the 

regulations of the college. 

Then come provisions for tin* application or (he revenues* 
" 0I PUlg th< ' «» Ml territorial «ren„„t„ distinct’ 

^TtioaameHof these plm™ net ,,,,,,0. 

, (IlMCUHsion of theno I.rovi iions f t 

spondence of 183? ItoUvt^a Mr n....» . , 1 fnitUil m filr 

According to Mr Y,'runt n, * * * / <V ‘ ua ‘* {il, ‘ «.f n Ur , ( , u ., 

>«<3.:; M “ M. .. ■" ■;*•, 

1 * tnm <; "i«jinny’s 
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The fourth and lift It regulated the applicai ion of (he 
Company’s territorial revenues and commercial profits. 

The sixth provided for the reduction of the Company's 
debt, for the payment of a. dividend at- the rate of mA per 
cent, per annum, and for the division of any surplus hot ween 
the Company and the public in the proportion of one-sixth 
to the former and live-sixths to the latfei. 

The seventh required the Company to keep their amnuds 
in such manner as to distinguish clearly those relating to the 
territorial and political departments from those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the ollie.es of goverimr*gcneraJ, governor, 
and eommanderdnmhiof, subject (o the approbation of the 
Crown. 

Under the. tenth, the number of the kings troups in India 
was to be limited, and any number exceeding Die limit 
unless employed at the express requisition of the ('ompnn\. 
to bo at the public charge, din’s modified, in a. sense favour¬ 
able to the Company, Bitt/s declaratory Act of lySH. 

Then followed a resolution that it was expedient that dm 
church establishment, in the British territories in die blast 
Indies should be placed under t he superintendence of a bishop 
and three archdeacons, and that adequate provision should 
he made itom the territorial revenues of India for their 
maintenance. 

The twelfth resolution declared that dm regulation, f u 
framed by the Court of 'Directors for the enllmm;, at Hailevhurv 
and Addiscombe ought to he subject to dm n-gulation of 
the Board of Control, and Unit the Board (Might to have 
power to send instructions to India about the colleges at 
Calcutta 1 and Madras. 


‘ The college at Calcutta had been founded by t.urd Wellrdey far 
naming of tho (Joiupany’M civil Her van tn. 


the 
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It was round the thirteenth resolution that the main 

raged ’ ^ ^ TOgUe and guarded lan g ua ge shows 
the difficulty that was experienced in settling its terms. 

The resolution declared ‘ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to he adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im¬ 
provement. That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of gorng to and remaining in India for the purpose of accom- 
p is ung these benevolent designs, provided always, that 
he authority of the local Governments, respecting the inter¬ 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the free 
exercise of their religion, be inviolably maintained.’ One 
discerns the planter following in the wake of the missionary 
each watched with a jealous eye by the Company’s servants. ’ 
The principles embodied in the Eesolutions of 1813 were 
developed in the Act of the same year h The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof, ‘without prejudice to the undoubted 
sovereignty of the Crown of the United Kingdom of Great 
Britain and Ireland in and over the same V The constitutional 
controversy of the preceding century was not to be reopened. 

The Act then grants the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade 
but throws open the general India trade, subject to various 
restrictive conditions. 


1 55 Geo. Ill, c. 155. 

/ sovereignty of the Crown had been clearly reserved in the charter 
of 1698. But at that time the territorial possessions were ins^elnt. 
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but docs not allow the converse, Parliament, it. wan thought having 
enacted r/ & 18 Viet. 0. 77, h. 3, must bo taken to have boon aware of 
the existence of territories called, chief eommissionorships, and to have 
deliberately omitted any mention of these in the Act of 1>g. 

On April 24, 1883, a proclamation wan issued under 28 & 20 Viet, 
0. 17, b. 4, placing the villages of Khaikh-Othmnn and I mad, near 
Aden, under the Government of Bombay, The Mention has since then 
been applied to Perim. 


58 * An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part, of .British India, does not 
affect the Jaw for the time laving in force in that, part, 

s. 47.] ' The power to take territory under the immediate authority of the 

Governor-General in Council (reproduced hy s, 50 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territory shall be altered or repealed 
except by law or regulation made by the GovernmMkmeral of India, 
in ( 1 oune.il (17 & 18 Viet, c, 77, h. 3), 

The power to fix the limits of a province given hy 24. & 25 Viet, 
c, 67, 8, 47, and reproduced by », 57 above, is qualified by a. similar 
proviso, 'that any law or regulation made by the Governor or Lieu* 
tenants Governor in Gouneil of any presidency, division, province, or 
territory shall continue in force in any part thereof which may he 
severed therefrom by any such proclamation, until superseded by law 
or regulation of the (Governor-General in Gouneil, or of the Governor 
or Lioutonant-Govornor in Council of the presidency, division, province, 
or territory to which such parts have become annexed. 1 

Tim power exercisable under 28 & 29 Viet. e, t;, s. 4, is not qualified 
by a similar proviso, 

fxtw«l t0 59 ' Th ° Oovornor-Otmoml in Cotme.il, the (Governor of 
b'ounda- Madras in Council, and tint Coventor of Bombay in Council 
pr<L!- f ma y» with tho approval of the .Secretary of State in Council, 
♦owSh ^xtood the liinitx of the (ovvhh of ('alcuttu, Madraa, and 

I'F/Gs roH l )( ' ( ' tiv<,1 y J !UM * any Act of Parliament, charter, 

h.Y.]’* 4 ’ law, or usage having effect only within the limitN of those 
towns respectively will have elleet within the limits as so 
extended. 


Saving as 
to laws. 
[17 & 18 
Viet. c. 

77 > 3 - 

24 & 25 
Vl At A 0*7 


I his power, which was given by an Act of 1815, appears to be still 
m force, and not to be superseded by the later enactments reproduced 
above. 
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political dangers which would arise from an unlimited resort 
of Europeans to India. The venerable Warren Huntings was 
called from his retreat to support on tins point, the views 
of the Company before the House of (Ammons, and it- was 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing until ho had assumed his seal within the bar. His 
evidence confirmed the assertions of the Company as to the 
danger of unrestricted European immigration into India:, and 
was supplemented by evidence to a. similar effect front Lord 
Teignmouth (Sir J. Shore), Colonel (Sir dolm) Malcolm, and 
Colonel (Sir Thomas) Munro, Experience had proved, they 
affirmed, that if was difficult to impress even upon f he 
servants of Hut Company, whilst- in their uov icieic, a due 
regard for the feelings and habits of t he people, and KndBh 
men of classes less under the observation of the cupreine 
authorities wore notorious for Hu* contempt with which, m 
their natural arrogance and ignorance, tiny eoutrmplutrd Urn 
images and institutions of the natives, ami for their fnapmnt 
disregard of the dictates of humanity and justice in their 
dealings with the people of India., The natives, although 
timid and feeble in some 1 places, were not without sfrendh 
and resolution In others, and instances had ocrttnvd where 
their lesentment had proved formidable to their oppressors. 

It was diflieult, if not- impossible*, to afford them protection, 
for the Englishman was amenable only to the courts of British 
law established at the presidencies, aid although the local 
magistrate had the power ol sending him further for trial, 
yet to impose upon the native complainant and witness, the 
obligation of repairing many hundred miles to obtain red re:-., 
was to subject them to delay, fatigue, and expense, which 
would be more intolerable than the injury they had 
suffered. 

That their apyrehmskuw were unfounded no „nr hIh, is 
acquainted, with the history or yrmud conditions of British 
India would venture to deny. But they were r\|,n-b\ 
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tlie advocates of the f!* 1 

“ d «—»■“« °^“ 
»‘*7 01 ^ **** “ «» House of Commons, dwelt' 

•U.ost *"*" “ f htlme W “ ,0 “« U,e People of India 

*°'. d0 ^" ate "*"* Venturer., whose atrocLs conduct 
m America and in Africa, aflWWi « . , . , UUbtonau ^ 
pvi i+i, ,, . fl attwded sufficient indication of the 

evil they would inflict upon India 

Eurlr 0 ’ 1 ?” 187 eVe "‘“ ally ““P™*ed by allowing 

of zr to “° rt to ** ~ *-»* 

IZZ ' t T “ e Z"” 1 " 6 ” 4 "• "*■**» 

the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons. But a Ze 

rzrzr' won6i " g ^ *»E™gehii 

P y, nd led in the House of Commons by Wilberforce 

r*. *»«* f-tW in the direction of com-’ 

rnittmg the Indian Government to the active propagation 

hLd th J T ng ^ ^ ° f Ma ‘ other 

even ’tli “IfT* ° f ° 01 W’ includill g 

even those who, like Lord Teigmnouth, were personally in 

y.npathy with the Evangelical school, were fully sensitive 

aW T 1 ' 1 Ulterfei ' ing With the re % io ™ convictions or 
cl aiming the religious prejudices of the natives. 

The proposals ultimately submitted by the Government to 
Parliament in 18x3 were embodied in thirteen resolutions 1 
Ihe first affirmed the expediency of extending the Com¬ 
pany s privileges, subject to modifications, for a further term of 
twenty years. 

Th. second preserved to the Compauy the monopoly of the 
China trade and of the trade in tea. 

The third threw open to all British subjects th. eaport and 
import trade with India, subject to th. eaeption of tea, and 
to certain safeguards as to warehousing and the like. 

1 Printed in an appendix to vol. vii. 0 f Mil and Wilson’s British India. 
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to be sent to the Court of Dim*.tons and to the Board of 
Control k 

An Act of 1799- gave the Company further powers for 
raising European troops and maintaining diseipline among 
thorn. Under this Act the Crown took the enlistment of 
men tor serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost, of recruiting. Authority was gh eu 
to the Company to train and exercise recruits, not exceeding 
2,000, and to appoint officers for that purpose (lienring also 
His Majesty's commission) at pay not exceeding the sums 
stated in the Act-. The number which the Crown could 
hold for transfer to the Company was limited to j,ouu men, 
or such a number as the Mutiny Act for t he time bring should 
specify. All the men raised were liable to the Mutin\ Art 
until embarked for India. 

An Act of 1800 provided for tin* constitution of a supreme 
court at Madras, and extended the jurisdiction of t he supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

An Act of 1807 4 gave the governors and councils at Madras 
and Bombay the same powers of making regulations, .aibject 
to approval and registration by the supreme court and re 
e,order's court, as had been previously \e.strd in thr Co\rrn 
ment of Bengal, and tin* same power of appoint inn justier,-, 
of the peace. 

The legislation of itSij was of a \ery diilerent character 
fiom that of 179.9 It was preceded by the most ;.eareltine 
investigation which had yet taken place into Indian affair . 
The vigorous policy of annexation carried on b\ Lord 


1 8eo Haring fonts A uuhj *1 u, 

’ 39 &40 (■}«). IIJ,H»,. ,N<v .1 hliUmi l ,./ tiu I 1 

■ 39 & 40 1JJ, Pi. The fliarti-r uu.f.-r llu.. A, I «•«■. m 

Jlooombor ihoi. Bombay ,ii,l .ml m-.jui.v „ m.,. imt.l 
(3 Goo. IV, 0. 71). 

1 47 Oco. Ill, KCS.N. 2 , C. 08, 



'I HISTORICAL INTRODUCTION ^ 

Wdiwioy during his seven years' tenure of oflieo (I; , )lS 
had again involved (.he Company in iina-ncdni dininilti™ and 

; U »<"*«« <>f C’onnnonH wan appointed 

to inquire, amongst, other things, into the condition* on which 
ralud Hhould bo granted. It continued it* sitting* over the 
.oui following ymrs, and the famous Fifth Beporf, which wan 
pubhahed m duly, iSia, is stili a standard authority on Indian 
land tenures, and (he best authority on the judicial and police 
arrangement* of the time. When the time arrived for taking 
Hteps to renew the Company'* charter, a Ihmdas 1 was still nt 
the .Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked i„ 
N,l V ° h ' ni1 had closed the Kuropean ports, ami British 
traders imperatively demanded admission to the ports „f Asia 
At theemlof lord Melville (old the (burl of Director,; 

l<1, iH 1 ajesty s ministers eouhl not recommend to I'arliu- 
' nmi ^ '^"diimanei' of the existing system unless they were 
:i»'‘'.P«r«>d to agree that the ships, as well as goods, of private 
merchants should he admitted into the trade with India under 
mud. restr.eImns a,s might he deemed reasonable. 

Th ° ( ' u,ll l m -»y Hi niggled hard for their privileges They 
began by arguing that their political authority and com'- 
privileges were inseparable, that their trade profits 

W : ,r ;: ,l<V,H ' n(l, ‘" t monopoly, and that if their trade 

1 >io i s were taken away their revenues would iml enable them 

( ' 1UT ' V ° n l,U> K<»vermnent of (he countrv. But their 
; «'<'<»-n(s had been kept, in such a fashion as to leave it very 
,, . U ' v * l<( h<‘i their trade profits, as distinguished from 
K '"' *xrntorial revenue*. amounted to anything at nil \ n< j 
h.s ground of argument was finally cut. from under (heir 
eel by the concession of a, conf iuued monopoly of (hi- tea trade, 

r«‘. ^ ;Wl " li " ,,<1 iha ' ( - ,,M ‘ l ' limil ‘ereial prolifs of 

‘lit Company were ,«in<-i,tally, if not. wholly, derived. 

biven fmm this position the Company dwelt on the 
. .. h " ^ -■» *«■.. ..■»*. n«. ,c,.o„„ 
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officers and soldiers in the military service of the Company and for 
ad.mmstra toon of justice by courte-martial to be holdL oT ucl 
officers and soldiers, an. such articles of war from time to ne o 

Ton .oik Uy f tW1 L ,WUC11 ' md UUCh ariicloB of bo made and 

taken notice of in the name manner as all other the laws and regulations 

to be made by the mud Oovornor-Genoral in Council under E l* 
and shall prevail and be in force, and shall be of exclusive authority 
ovoi all the native officers and soldiers in the said military service' to 
whatever presidency such officers and soldiers may belong, or" W 
Boovei they may bo serving: Provided nevertheless, that until such 
articles o war shall be made by the said Governor-Ckmeral in OomLl 

nafive fV'" ° ^'i ^ n r0 l ,Vt ' Ulg to tho government of tho Company’s 

nain e forces, wind, at the time of this Act coming into operating shall 

r !!**' m lh< ; Jndl : Ul l,wmdlH 1861 (H & *s Viet. o. 67), the 

sc 11101- .enemi m t ouncil was empowered at mootings for tho 

the'nmviri ^ K ' gulfttiol,B «* “foroHaid, andLibjoct to 

the provisions there,,, contained, ‘to make laws and regulations for 

it,pealing, amending, or altering any laws or regulations whatever 

und !"tl ‘T . h0n,tt r U ;; r 10 1,0 1,1 foro ° iu the Indian territories now 
unde the dominion of lie,- Majesty, and to make laws and regulations 

or ,ffi perH.ms, whether British or native, foreigners or othorstand fo 

w 11, ( L’k -T vh . ,lU,v ^. 1 «««i for all places and things whatever 

Irnlia withmTl, > d'" '"r* f< . ,r ldl Hominte of tile Government of 

India within the dominions of princes and States in alliance with Her 

Ma esty ; and tin, lawsl and regulations so to he made by the Governor- 

inlnvw- m ‘‘ N 1 U ! ooutro1 “ nd wwiwwxlt, all laws and regulations 
i ,7 " m which Hhall have boon made prior thereto 

Cm, .Cd , ? U>U, T' ’ ot iko (,Wuor or Lieutonant-Govomor in 
Council o any presidency or other territory for which a council may 

virtuo'of''(Ids’ \! t * 1> p WW '. \° . mako 1aww and regulations, under and by 
in tZ ■; 2 \n \ , J l ' 0VJ ‘ k ' d ahv ' H - VB ’ tluit tllu Governor-General 

L, effi sh II T h,W! 10 1,OWCr °* makil « my lam or fogulations 
whicli shall lepoal or m any way alloct any of tho provisions of this Act: 

Or any of tin, provisions of the Government of India Aot, 1833, 
‘“ K ,ov,,ru > l tont of India Act, 1853, and of tho Govern¬ 

ment of India Act, 1854, which after tho passing of this Act shall 

romammiorco: 

Or any provmionn of the (Jovoriunmt of India, Act., j*k8, or of the 

(i(>v«rnmont of irnlia Act, 1859 : 

Or of any Act enabling the Hoorotary of fcit-ate in Council to raise 
, m,my m Uw 1 Kingdom for tho Government of India : 

Or oi tho Acts for punishing mutiny and desertion in Her Majesty’s 
Army or m ll«r Majesty’s Indian forces respectively; but subject 
1,0 the provision contained in the Government of India Act, 1831, 
h. 7 3, row pec ting tho Indian artides of war: 
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few ‘ Parliamenfcar y enactments of constitutional impor- 

a, ° WGre paSSed dujin g the interval between the Charter 
jAots ot 1793 and 1813. 

leadi ° g ° f m ° MJ by EuI 0 P“” Venturers to native 
Ll. °“ tag produced grave scandals, 

as ■ rose which were associated with the name of Paul 

J'TT 1 ’ mld Were exp0sed by Burke in llis speech on the 
N^ol, of Arcof, debts. A„ Act of down a« 

^ u ortaut provision (s. 28) which is still in force, and which 

h its, under heavy penalties, unauthorized loans by British 
subjects to native princes. 


IIlC Same Act educed the number of judges of the 
supreme court at Calcutta to three, a chief justice and two 
Puisnes, and authorized the grant of charters for the con- 
s .1 ution of a recorder’s court instead of the mayor’s court 
. Madras and Bombay. It reserved native laws and customs 
m terms similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
express sanction to the exercise of a local power of legisla¬ 
tion in the Presidency of Bengal. One of Lord Cornwallis’ 
regulations of 1793 (Reg. 41) had provided for forming into 
a regular code all regulations that might be enacted for the 
internal government of the British territories of Bengal. 
The Act of 1797 (s. 8) recognized and confirmed this ‘wise 
and salutary provision,’ and directed that all regulations 
which should be issued and framed by the Governor-General 
in Council at Fort William in Bengal, affecting the rights, 
persons, or property of the natives, or of any other indi¬ 
viduals who might be amenable to the provincial courts of 
justice, should be registered in the judicial department, and 
formed into a regular code and printed, with translations 
in the country languages, and that all the grounds of each 


regulation should be prefixed to it. The provincial courts 
of judicature were directed to be bound by these regu¬ 
lations, and copies of the regulations of each year were 
1 37 Geo. Ill, c. 142. See Digest, s. 118. 


Legisla¬ 
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1813. 
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The first important amendments of Pitt’s Act, were made 
in 1786. In that year Lord Cornwallis 1 was appointed 
governor-general, and he made it a condition of his accepting 
office that liis powers should be enlarged. Accordingly an 
Act was passed which empowered the governor-general in 
spemal cases to override the majority of his council and act 
on his own responsibility *, and enabled the offices of governor- 

general and commander-in-chief to be united in the same 
person 3 . 

By another Act of the same session the provision requiring 
the approbation of the king for the choice of governor-general 
was repealed. But as the Crown still retained the power of 
recall this repeal was not of much practical importance * 

A third Act 5 repealed the provisions requiring servants 
of the Company to disclose the amount of property brought 
home by them, and amended the constitution and procedure 
of the special court under the Act of 1784. It also declared 
(s. 29) that the criminal jurisdiction of the supreme court at 
Calcutta was to extend to all criminal offences committed in 
any part of Asia, Africa, or America, beyond the Cape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company s trade, and (s. 30) that the governor or president 
and council of Fort St. George, in their courts of oyer and 
terminer and gaol delivery, and the mayor’s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories of the Company on the 
coast of Coromandel, or in any other part of the Carnatic, 


Tw'i^'o, 01 tlle neW d y nas *y of Parliamentary Governors-General 
Lyall, British Dominion in India , p. 218. * Geneial. 

2 See Digest, s. 44. 

•' 26 Geo. Ill, e. 16. Lord Cornwallis, though holding the 
of governor-general and eommander-in-ehief still found®. d ° uWe 0&C( 
sufficient, and was obliged to obtain in I79 / . 

0 . 40) confirming Iris orders and enlarging 9 hie Acre ThP 

SZ‘£Z'5 ‘"rs 8 *” - ' hy A “S! 

nominally in £ tt »“? b " *1? ““ 

mmr. of ,8 7 o (53 Viet 3. s. 5). See Digesf,T * ‘ 

36 Geo. Ill, c. 25. 5 26 Geo. Ill, c. S7 . 


Legisla¬ 
tion of 
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Court of Directors. Departure from India witli intent to 
return to Europe was declared to vacate the office of governor- 
seneral, commander-in-chief, and certain other high offices. 
The procedure in the councils of the three presidencies was 
regulated, the powers of control exercisable by the governor- 
general were emphasized and explained, and the power of 
the governor-general to overrule the majority of his council 
was repeated and extended to the Governors of Madras and 
Bombay. The governor-general, whilst visiting another presi¬ 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence. A series of 
elaborate provisions continued the exclusive privileges of trade 
for a further term of twenty years, subject to modifications 
of detail. Another equally elaborate set of sections regulated 
the application of the Company’s finances. Power was given 
to raise the dividend to io per cent., and provision was made 
for payment to the Exchequer of an annual sum of £500,000 
out of the surplus revenue which might remain after meeting 
the necessary expenses, paying the interest on, and providing 
for reduction of capital of, the Company’s debt, and payment 
of dividend. It is needless to say that this surplus was never 
realized. The mutual claims of the Company and the Crown 
in respect of military expenses were adjusted by wiping out 
all debts on cither side up to the end of 1792, and providing 
that thenceforward the Company should defray the actual ex¬ 
penses incurred for the support and maintenance of the king’s 
troops serving in India. Some supplementary provisions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the supreme court of Calcutta was 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of the peace in Bengal. 
Power was also given to appoint scavengers for the presi¬ 
dency towns, and to levy what would now be called a sanitary 
rate. And the" sale of spirituous liquors was made subject 
to the grant of a licence. 
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.1 ndian Legislation . 


Legislation, by (hvernor-tlmieml m Council. 


60 .- (x) lor tJio purposes of legislation, the governor- Achli- 
goueral nominates persons resident in India to be additional HZLb 
members of his council (a). of oouncil 

(2) The number of the additional members of the governor- lativ ® K 

general’s council is such as to the governor-general from fAT*?' 
time to time seems expedient, but must bo not less than ton £Tio 7 ’ 
and not greater than sixteen (b). n. 

(3) At least one-half of the additional members of the ^ ct> ^ 3 ’ 
governor-general’s council must be persons not in the civil 55 3 * 56 
or military service of the Grown in India, and if any such 
additional member accepts office under the Crown in India 

his seat as an additional member thereupon becomes vacant. 

(4) The term of office of an additional member of the 
governor-general’s council is two years. 

(5) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or (duel, commissioner, that lieutenant-governor or 
chief commissioner is an additional member of the council, 
in excess, if necessary, of the maximum number herein¬ 
before specified of additional members. 

(0) ihe additional members of the governor-general's 
council are entitled to be present at the legislative meetings 
of the council, and at no others. 


(7) The Governor-General in Council may, with the ap- 
pioval ol the (secretary of fcJtate in Council, make regulations 
as to the conditions under which nominations may be made 
in accordance with this section, and prescribe the manner in 
which such regulations are to be carried into effect (c). 


(a) The Legislative Oouncil of the Government of India is an ex¬ 
pansion ol the Governor-General’s executive council. Its cumbrous 
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Company were to continue their trade in accordance with the 
' provisions of the charter of 1698, but were to change their 
v name for that of 4 The United C ompany of Merchants of 
J \ Englan d, trading to the East Indi es.’ 

A deed of the same date, by which the 4 dead stock 5 of 
the two Companies was conveyed to trustees, contains an 
interesting catalogue of their Indian possessions at that time. 

Difficulties arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of Par¬ 
liament, which was given on the usual terms. By an Act 
of 1707 1 the English Company were required to advance to 
the Crown a further loan of £1,200,000 without interest, 
a transaction which was equivalent to reducing the rate of 
interest on the total loan of £3,200,000 from 8 to 5 per cent. 
In consideration of this advance the exclusive privileges of 
the Company were continued to 1726, and Lord Godolpliin 
was empowered to settle the differences still remaining be¬ 
tween the London Company and the English Company. 
< Lord Godolphin’s Award was given in 1708, and in 170c) 
\ Qu een Anne accented a surrender of the London C ompan y’s 
chart ers and thus terminated their separate existence. The 
1 original chartexmF^^ English Company thus came 

to be, in point of law, the root of all the powers and privileges 
of the United Company, subject to the changes made by 
[ statute. Henceforth down to 1833 (see 3 & 4 Will. IV, c. 83, 
/ s. in) the Company bear their new name of 4 The United 

xj Company of Merchants of England trading to the East 

i Indies. 5 

Period For constitutional purposes the half-century which followed 
1708 and ^he union of the two Companies may be passed over very 
1 lightly. 

An Act of 1711 2 provided that the privileges of the United 
Company were not to be determined by the repayment of 
the loan of two millions. 

The exclusive privileges of the United Company were 
1 6 Anm, 0. 71. “ 10 Anno, c. 35. 
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exlencled for further terms by Acts of 1730 1 and 1744 -. Elusion 
The price paid for the first extension was an advance to the pwf' 
State of £300,000 without interest, and tho reduction of ohart er. 
the rate of interest on the previous loan from 5 per cent, to 
4 per cent. By another Act of 1730 u the security for the 
loan by the Company was transferred from the special taxes 
on which it had been previously charged to the ‘ aggregate 
fund,’ the predecessor of the modern Consolidated Bund. 

The price of the second extension, which was to 1780, was 
a further loan of more than a million at 3 per cent. By an 
Act of 1750 1 the interest on the previous loan of £3,200,000 
was reduced, first to 3| per cent., and then to 3 per cent. 

Successive Acts were passed for increasing the stringency PloviHioil , s 
o the provisions against interlopers 5 and for penalizing any a e aius( ' 
attempt to support tho rival Ostend Company«. lop^. 

was granted establishing or reconstituting 


1 3 U - s V Uco. II, 0. i 7 . 

, 3 20 - * -3 Leu. II, 0. 22. 

- 1718, S Ueo. I, c. 21 ; 1720, 7 Geo. 1, Stet. 1, c. 21 ; , 73 , Q Geo 1 

Sir 1X ’ °'v' + f ee th0!lrticI ° 011 ‘ fatorlopers ’ iu tho Dictionary 
of lohUcal teawny Tor the career of a typical interloper see the account 

eicicJWilUam Pitt < j°!? m ? r v of JUadraB « and 8™ndfather of tho 
t! , William Pitt, given m vol. m. of Yule’s edition of the Diary of William 

Hedges, the relations between interlopers and tho East India Company 

m the preceding century are well illustrated by Simmer’s case, which arose 

on a petition presented to Charles II soon after tho Restoration. Aceord- 

ng to the statement signed by tho counsel of Skinner there was a general 

hbeity of trade to the Bast Indies iu 1657 (undor the Protectorate) and lie 

under 'preten^ef^iTf t' 1 ’ f T * bUt * b ° 0om I ,an y’ s a SonU at Bantam, 
d<5b duo t0 tlw Coi “l ,an y» so^od his ship and goods 
assaulted hun m his warehouse at Jamba in tho island of Sumatra and 
dispossessed him of tho warehouse and of a little island called Barella. 
Alter various mefloctual attempts by tho Crown to induce the Company 
to pay compensation, the ease was, in 1665, referred by tho king in couned 
to the twelve judges with tho question whether Skinner could have full 
oliof in any court of law. Tho answer was that the king’s ordinary courts 
of justice could give relief in respect of the wrong to porson and <mods but 
not in respect of the house and island. The Ho^se o' Lords then reiolvod 
relievo Skinner, but those proceedings gave rise to a sorious conflict 

“ « ^ H0US ° ° f Uolmuons - Hargrave’s 

rietaoc to Halo s Jurisdiction of the House oj Lords , p. ov. 

in'^Charter granted by the Emperor Charles VI i’n i/as, but withdrawn 
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the wish, the honour, and policy of this nation,’ the governor- 
general and his council were not, without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or preparations actually made for the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories were guaranteed by 
any existing treaty 1 . 

The provisions of the Act of 1773 for the punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by‘persons 
in the employment of the Company or the Crown was to be 
deemed extortion, and punishable as such, and there was an 
extraordinary provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
property they had brought from India. 

All British subjects were declared to be amenable to all 
courts of competent jurisdiction in India or in T 7 .ng 1 n.nd for 
acts done in Native States, as if the act had been done in 
British territory 2 . The Company were not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence. The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of carry¬ 
ing on illicit correspondence with any native prince or other 
person having authority in India 3 . 

s. 34* This enactment with its recital was substantially reproduced by 
a section of the Act of 1793 (33 Geo. Ill, c. 52, s. 42) which still remains 
unrepealed. See Digest, s. 48. 

2 s. 44. Re-enacted by 33 Geo. HI, c. 52, s. 67. See Digest, s. 119. 

3 s. 53. This section was re-enacted in substance by 33 Geo. Ill, c. 52, 
ss- 45 > 46- See Digest, s. 120. 
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A special court, consisting of three judges, four peers, and 
six members of the House of Commons, was constituted for the 
trial in England of offences committed in India 1 . 

The Company were required to take into consideration their 
civil and military establishments in India, and to give orders 
‘ for every practicable retrenchment and reduction,’ and 
numerous internal regulations, several of which had been 
proposed by Fox, were made for Indian administration. Thus, 
promotion was to be as a rule by seniority, writers and cadets 
were to be between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
years in England were not to be capable of appointment to an 
Indian post, unless they could show that their residence in 
England was due to ill health. 

The double government established by Pitt’s Act of 1784, 
with its cumbrous and dilatory procedure and its elaborate 
system of checks and counter-checks, though modified in 
details, remained substantially in force until 1858. In practice 
the power vested in the Board of Control was exercised by 
the senior commissioner, other than the Chancellor of the 
Exchequer or Secretary of State. He became known as the 
President of the Board of Control, and occupied a position 
in the Government of the day corresponding to some extent 
to that of the modern Secretary of State for India. But 
the Board of Directors, though placed in complete sub¬ 
ordination to the Board of Control, retained their rights 
of patronage and their powers of revision, and were thus 
left no unsubstantial share in the home direction of Indian 
affairs 2 . 

1 ss. 66-80. The elaborate enactments constituting the court and 
regulating its procedure were amended by an Act of 1786 (26 Geo. Ill, 
c. 57), and still remain on the Statute Book, but appear never to have 
been put in force. ‘ In 149 b.c., on the proposal of Lucius Calpurnius Piso, 
a standing Senatorial Commission (quaestio or dinar ia) was instituted to try 
in judicial form the complaints of the provincials regarding the extortions 
of their Roman magistrates.’ Mommsen, 3, 73. 

2 As to the practical working of the system at the close of the eighteenth 
century see Kaye’s Administration of the East India Com,party, p. 129. 
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Board of Control. They were to consist of the Chancellor 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the king, and holding office during pleasure. There was 
to be a quorum of three, and the president was to have 
a casting vote. They were unpaid, and had no patronage, 
but were empowered ‘ to superintend, direct, and control, all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions in the East Indies.’ They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require. The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govern¬ 
ment and revenues of India. The Board might approve, 
isapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the concurrence of the directors. 

A committee of secrecy, consisting of not more than three 
members, was to bo formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy was to transmit these orders to India 
without informing the other directors h 

The Court of Proprietors lost its chief governing faculty, 
for it was deprived of the power of revoking or modifying 
any proceeding of the Court of Directors which had received 
the approval of the Board of Control C 


1 See Digest, g. 14. 
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These provisions related to tlic Government of India at 
home. Modifications were also mado in the governing bodies 
of the different presidencies in India. 

The number of members of the governor-general’s council 
was reduced to three, of whom the commander-in-chief of 
the Company’s forces in India was to be one and to have 
precedence next to the governor-general. 

The Government of each of the Presidencies of Madras and 
.Bombay was to consist of a governor and three counsellors, 
of whom the commander-in-chief in the presidency was to 
be one, unless the commander-in-chief of the Company’s 
forces in India happened to be in the presidency, in which 
case he was to take the place of the local commander-in-chief. 
.Lhe governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 
Directors. They, and any other person holding office under 
the Company in India, might be removed from office either 
by tho Crown or by the directors. Only covenanted servants 
of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint¬ 
ments. Resignation of the office of governor-general, governor, 
commander-in-ohief, or member of council was not to be 
valid unless signified in writing 1 . 

The control of the governor-general and council over tho 
government of the mirror presidencies was enlarged, and was 
declared to extend to 1 all such points as relate to any transac¬ 
tions with the country powers, or to war or peace, or- to the 
application of the revonuos or forces of such presidencies irr 
time of war.’ 

A similar control over tire military and political operations 
of the governor-general arrd council was reserved to the Court 
of Directors. ‘ Whereas to pursue schemes of conquest arrd 
extension ol dominion in India are measures repugnant to 

1 s. 2&. See Digest, «. 82. Thin was probably enacted in uoriHoqueuco of 
tho circumstanoes attending Hustings’ resignation of office. 
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by the Act of 1773 to the governor-general and council ought 
to be more distinctly ascertained. But the Court of Pro¬ 
prietors of the Company persisted in retaining Hastings in 
office in defiance both of their directors and of the House of 
Commons, and no steps were taken fox further legislation 
until after the famous coalition ministry of Fox and North 
had come into office. Soon after this event, Dundas, who 
was now in opposition, introduced a Bill which empowered 
the Ling to recall the principal servants of the Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute. But a measure introduced by 
a member of the opposition had no chance of passing, and 
the Government were compelled to take up the question 
themselves. 

It was under these circumstances that Fox introduced his sLa^t 
famous East India Bill of 1783. His measure would have 
completely altered the constitution of the East India Company. 

It was clear that the existing distribution of powers between 
the Stats, the Court of Directors, and the Court of Proprietors 
at home, and the Company’s servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Dundas 
had proposed to alter it by making the governor-genexal 
practically independent, and vesting him with absolute power. 

Fox adopted the opposite course of increasing the control of 
the State over the Company at home and its officers abroad. 

His Bill proposed to substitute for the existing Courts of 
Directors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, weie during 
four years to be irremovable, except upon an address from 
either House of Parliament, and were to have an absolute power 
of placing or displacing all persons in the service of the Com¬ 
pany, and of ordering and administering the territories, 
revenues, and commerce of India. Any vacancy in the body 
was to be filled by the king. A second or subordinate body, 
consisting of nine assistant directors chosen by the legislature 
from among the largest proprietors, was to be formed fox the 
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purpose of ma uugi ng the clciaUa of commeicc. loi the lit at 
five years they were given the same security of tenure as the 
seven commissioners, hut vacancies in their body were to be 
filled by the Court of Proprietors. 

The events which followed the introduction of Pox’s East 
India Bill belong rather to English than to Indian constitu¬ 
tional history. Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for vesting the whole government and pationago of India in 
Pox and his Whig satellites j how, after having been carried 
through tire House of Commons by triumphant majorities, 
it was defeated in tire House of Lords through the direct 
intervention of the king ; how George III contumeliously 
drove Pox and North out of office after the defeat of their 
measure; how Pitt, at the age of twenty-five, verrtured to 
assume office with a small minority at his back, arrd how his 
courage, skill, and determination, arrd tire blunders of Iris 
opporrerrts, converted that minority into a majority at the 
general election of 1784. 

KU’sAoC Like other ministers, Pitt found himself compelled to 

of 1784- introduce and defend when in office measures which ho had 
denounced when itr opposition. The chief ground of attack 
orr Pox’s Bill was its wholesale transfer of patronage from 
the Company to nominees of the Crown. Pitt steered clear 
of this rock of offence. He also avoided the appearance of 
radically altering the constitution of the Company. But his 
measure was based on the sairre substantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a body 
representing the British Government. 

The Act of 1784 1 begins by establishing a board of six 
commissioners, who were formally styled the ‘ Commissioners 
for the Affairs of India ’ but were popularly known as the 

' *4 Ue.o. m, sens. a, a. as- Almost tho whole of this Act has been re¬ 
pealed, but many of its provisions woro ro-unuctod in the subsequent Acts 
of 1793, 1813. and 1833 . 
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were expressly empowered to make rules, ordinances, and 
regulations. But regulations made under this power had to 
be registered in the supreme court 1 , with the consent and 
approbation of that court. In 1780 the governor-general 
and council made regulations, in addition to those of 1772, 
for the more effectual and regular administration of justice 
in the provincial civil courts, and in 1781 they issued a revised 
code superseding all former regulations. If these regulations 
were made under the power given by the Act of 1773 they 
ought to have been registered. But it does not appear that 
they were so registered, and after the passing of the Act of 
1781 the governor-general and council preferred to act under 
the powers which enabled them to legislate without any 
reference to the supreme court. However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation law T s 
for Bengal purported to be framed. Regulations so made 
did not require registration or approval by the supreme court. 

But it was for some time doubtful whether they were binding 
on that court 2 . 

The Act of 1781 for defining the powers of the supreme Further 
court was not the only legislation of that year affecting the of^78i!° n 
East India Company. The Company had by 1778 duly 
repaid their loan of £1,400,000 from the Exchequer, and 
they subsequently reduced the bond debt to the limits pre¬ 
scribed by an Act of that year 3 . By an Act passed in 1781 4 , 
the Company were required to pay a single sum of £400,000 
to the public in discharge of all claims to a share in their 

1 As French laws had to be registered by the Parlement. and as Acts of 
Parliament affecting the Channel Islands still have to be registered by the 
Royal Courts. 

2 See Cowell’s Tagore Law Lectures, 1872, and In the matter of Ameer Khan , 

6 Bengal Law Reports, 392, 408. The power of legislation was recognized 
and extended in 1797 by 37 Geo. Ill, c. 142, s. 8. See below, p. 71. 

3 19 Geo. Ill, c. 61. 

4 21 Geo. Ill, c. 65. The Company were unable to meet the payments 
required by this Act, and successive Acts had to be passed for extending 
the terms fixed for payment (22 Geo. IH, c. 51 ; 23 Geo. Ill, cc. 36, 83 ; 

24 Geo. Ill, sess. 1, c. 3). 
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This famous resolution, which was doubtless inspired, if 
not peimed, by Sir Josiah Child, announces in unmistakable 
terms the determination of the Company to guard their 
commercial supremacy on the basis of their territorial sove¬ 
reignty and foreshadows the annexations of the next century. 

The Revolution of 1688 dealt a severe blow to the policy 
of Sir Josiah Child, and gave proportionate encouragement 
\to his rivals. They organized themselveg jtu an association 
Jwhich was popularly _known as the „New^pmp any, and 
Commenced an active war against the Old Company both in 
the City and in Parliament. The contending parties pre¬ 
sented petitions to the Parliament of 1691, and the Houss of 
Commons passed two resolutions, first, that the trade of the 
East Indies was beneficial to the nation, and secondly, that 
the trade with the East Indies would be best carried on by 
a joint-stock company possessed of extensive privileges. 
The practical question, therefore, was, not whether the trade 
to the East Indies should be abolished, or should be thrown 
open, but whether the monopoly of the trade should be left 
in the hands of Sir Josiah Child and his handful of supporters. 


J 


On this question the majority of the Commons wished to 
effect a compromise—to retain the Old Comparry. but to 
r emodel it and to incorporate it with...the .New „ Compan y. 
Resolutions were accordingly carried for increasing the capital 
of the Old Company, and for limiting the amount of the 
stock which might be held by a single proprietor. A Bill 
based on these resolutions was introduced and read a second 
time, but was dropped in consequence of the refusal of Child 
to accept the terms offered to him. Thereupon the House 
of Commons requested the king to give the Old Company 
the three years’ warning in pursuance of which their privileges 
might be determined. 

Two years of controversy followed. The situation of the 
Old Company was critical. By inadvertently omitting to 
pay a tax which had been recently imposed on joint-stock 
companies, they had forfeited their charter and might at 
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In order that regard should he had to the civil and religious 
usages of the said natives, the rights and authorities of fathers 
of families, and masters of families, according as the sarnie 
might have been exercised by the Gentu or Mahomedan law, 
were to be preserved to them within their families, nor was 
any act done in consequence of the rule and law of caste, 
respecting the members of the said families only, to be field 
and adjudged a crime, although it might not be held justifiable 
by the laws of England. 

.Rules and forms for the execution of process in the supreme 
court were to be accommodated to the religion and manners 
of the natives, and sent to the Secretary of State, for approval 
by the king. 

The appellate jurisdiction of the governor-general and 
council in country cases was recognized and confirmed In 
cautiously general terms. ‘ Whereas the governor-general 
and council, or some committee thereof or appointed thereby, 
do determine on appeals and references from the country or 
provincial courts in civil cases, 5 ‘the said court shall and 
lawfully may hold all such pleas and appeals, in the manner 
and with such powers as it hitherto hath held the same, and 
shall be deemed in law a court of record; and the judgements 
therein given shall be final and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of wTnieli 
shall be five thousand pounds and upwards. 5 The same 
court was further declared to be a court to hear and determine 
on all offences, abuses, and extortions committed in tire 
collection of revenue, and on severities used beyond what 
si)all appear to the said court customary or necessary to tlie 
case, and to punish the same according to sound discretion, 
provided the said punishment does not extend to death., or 
maiming, or perpetual imprisonment h 

No action for wrong or injury was to lie in the supreme 

1 Sec Harmgton’s Analysis , i. 23. But it seems very doubtful whether 
the council or any of the council had in fact ever exercised junsdictrion as 
a court- of Sadr JDiwani Adalat. See Nnncomar and Impel/, il 189. 
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court against- any person whatsoever exercising any judicial 
office in the country courts for any judgement, decree, or 
order of the court, nor against any person for any act done 
by or in virtue of the order of the court. 

The defendants in the Patna case were to be released from 
prison on the governor-general and council giving security 
(which they were required to do) for the damages recovered 
in the action against them ; and were to be at liberty to 
appeal to the king in council against the judgement, although 
the time for appealing under the charter had expired. 

The decision of Parliament, as expressed in the Act of 1781, 
was substantially in favour of the council and against the 
court on all points. Sir James Stephen argues that the 
enactment of this Act c shows clearly that the supreme court 
correctly interpreted the law as it stood V But this con¬ 
tention seems to go too far. A legislative reversal of a judicial 
decision shows that, in the opinion of the legislature, the 
decision is not substantially just, but must not necessarily 
be construed as an admission that the decision is technically 
correct. It is often more convenient to cut a knot by legisla¬ 
tion than to attempt its solution by the dilatory and expensive 
way of appeal. 

The Act of 1781 contained a further provision which was 
of great importance in the history of Indian legislation. It 
empowered the governor-general and council c from time 
to time to frame regulations for the provincial courts and 
councils. 5 Copies of these regulations were to be sent to the 
Court of Directors and to the Secretary of State. They might 
be disallowed or amended by the king in council, but were 
to remain in force unless disallowed within two years. 

On assuming the active duties of revenue authority in 
Bengal in 1772, the president and council had made general 
regulations for the administration of justice in the country 
by the establishment of civil and criminal courts. And by 
the Regulating Act of 1773 the governor-general and council 
1 Nuncomar and Imfey, ii. 192. 
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famoiiH Patna caws, in which the supreme court gave judgement, 
with heavy damages to a native plaintiff in an action against 
officers of the Patna provincial council, acting in its judicial 
capacity. Impey’s judgement in thin case was made one of t lie 
grounds of impeachment against, him, hut is forcibly defended 
by Sir James Stephen against the criticisms of Mill and 
others, as being not only technically sound, but substantially 
just. Hastings endeavoured to remove the friction between 
the supreme court, and the count ry courts by appointing I mpey 
judge of the court of Sadr Diwani Adalat. and thus vesting 
in him the appellate and revisional control over the country 
courts which had been nominally vested in, hut never exercised 
by, the supreme court,. Had he succeeded, he would have 
anticipated the arrangements under which, some eighty years 
later, the court of Sadr Diwani Adalat and the supreme court 
wore fused into the high court,. But I mpey compromised, 
himself by drawing a large salary from his new office in addition 
to that which lie drew as chief justice, and his acceptance of 
a post tenable at the pleasure of the Company was held to bo 
incompatible with the independent position which he was 
intended to occupy as chief justice of the supreme court,. 

In the year 17H1 a Parliamentary inquiry was held into Amending 
the administration of justice in Bengal, and an amending i 7 xt. 

Act of that, year 1 settled some of the questions arising out 
of tho Act of 177,5. 

The governor-general and council of Bengal were not to 
ho subject, jointly or severally, to the jurisdiction of the 
supreme court, for anything counselled, ordered, or done by 
them in their public capacity. But this exemption did not. 
apply to orders affecting British subjects 

The supreme court was not to have or exercise any juris¬ 
diction in matters concerning the revenue, or concerning any 
act done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the governor- 
general and council :t . 

1 21 ( loo. TIT, 0. 70. 


Baa Digowt,«» u/h 


l!ml, h« ior. 
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No person was to be subject to the jurisdiction of the 
supreme court by reason only of his being a ‘ landowner, 
landholder, or farmer of land or of land rent, or for receiving 
a payment or pension in lieu of any title to, or ancient posses¬ 
sion of, land oi' land rent, or for receiving any compensation 
or share of profits for collecting of rents payable to the public 
out of such lands or districts as are actually farmed by himself, 
or those who are his under-tenants in virtue of his farm, or 
for exercising within the said lands and farms any ordinary 
or local authority commonly annexed to the possession or 
farm thereof or by reason of his becoming security for the 
payment of rent.’ 

No person was, by reason of his being employed by the 
Company, or by the governor-general and council, or by a 
native or descendant of a nativo of Great Britain, to become 
subject to the jurisdiction of the supreme court, in any matter 
of inheritance or succession to lands or goods, or in any matter 
of dealing or contract between parties, except in actions for 
wrongs or trespasses, or in civil suits by agreement of the parties. 

Registers were to be kept showing the names, &«., of 
natives employed by the Company. 

The supreme court was, however, to have jurisdiction in 
all manner of actions and suits against all and. singular the 
inhabitants of Calcutta ‘provided that their inheritance and 
succession to lands, rents, and goods, and all matters of 
contract and dealing between party and party, shall be 
determined in the case of Maliomedans, by the laws and 
usages of Mahomedans, and in the case of Gentus by the 
laws and usages of Gentus ; and whore only one of the parties 
shall be a Maliomedan or Gentu by the laws and usages of 
the defendant V 

1 This proviso was taken from Warren Hastings’ plan for the adminis¬ 
tration of justice prepared and adopted in 1772, when the Company first 
‘ stood forth as diwan.’ II. is interesting as a. recognition of the personal 
law which played so important a part during the break-up of the Roman 
empire, but has, in the West, been gradually superseded by territorial law. As 
to the effect of this and similar enactments, see Digest, s. 108 and note thereon. 
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t*> new iviul foreign circumstances. For want of such ex 

perien.ee England waB destined to lose her colonies in the 
Western Hemisphere. F or waui of it mistabes Were cQm 

niii ted which impended the empire she was building np in the 
Want. The Regulating Act provided insufficient guidance as\ 
to points on which both (ho Company and the supreme court 
were likely to go astray ; and the (hartor by which it was 
supplemented did not go far to supply its deficiencies. The 
language <>| both instruments was vague and inaccurate. 

I hoy left unsettled (piestionH of the gravost importance. 
The Company was vested with supreme administrative and 
military authority. The Court was vested with supreme 
judicial authority. Which of the two authorities was to be 
paramount i The court, was avowedly established for the 
purpose of controlling the actions of the Company's servants, 
and preventing (he exercise of oppression against the natives 
,,f How far could it extend its controlling 

power without, sapping the foundations of civil authority ? 

I h(' members of the supremo council were personally exempt 
from (h > coercive jurisdiction of the court. But how far could 
the court, question and determine the legality of their orders ? 

Both the omissions from the Act, and its express provisions 
were such as to afford room for unfortunate arguments and 
differences of opinion. 

What law was the* supreme court to administer ? The 
Act was silent. Apparently it was the vmrogenerate English 
law, insular, technical, formless, tempered in its application 
to Knglish circumstances by the quibbles of judges and 


the obstinacy of juries, capable of being an instrument of the 
most monst rous injustice when administered in an atmosphere 
different from that in which it had grown up. 

To whom was this law to he administered? , To British V 
subjects and to jmrsons in the employment of the Company. 
Bui, whom did the first, class include ? Probably only the 
(dass now known as Kuropoan British subjects, and probably 
not the native ‘ inhabitants of India ’ residing in the three 
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provinces, except such of thorn as wore resident in tin* town 
of Calcutta. But the point wan by no mean* dear . 

What constituted employment by the Company ' Was 
a native landowner farming revenues so employed ' And in 
doubtful cases on whom lay the burden of proving exempt um 
from or subjection to the jurisdiction '( 

These were a few of the questions raised by the Act and 
charter, and they inevitably led to serious conflict* between 
the council and the court. 

In the controversies which followed there wen*, ft* Kir 
j James Stephen observes-, three main heads of diflerenee 
/ j between the supreme council and the supreme court. 

These were, first, the claims of the court to exercise juris- 
K ’ diction over the whole native population to the extent of 
making them plead to the jurisdiction if a writ was served 
on them. The quarrel on this point culminated in what 
was known as the (losmjurah case, in which the sheriff and 
his officers, when attempting to execute a, writ against 
a zemindar, were driven oil hy a. company of sepoys *uting 
under the orders of the council. The action of the council 
was not disapproved by the authorities in England, and thus 
this contest ended practically in the victory oi the rmmeil 
i and the defeat of the court. 

The second question was as to the jurisdiction of the court 
9^, over the English and native officers of the < ‘omjmny employed 
in the collection of revenues for corrupt or oppress!* r acta 
done by them in their official capacity. This jurisdiction 
the Company were compelled by the express provisions oi 
the Regulating Act to admit, though its exercise caused them 
much dissatisfaction. 

-1 The third question was as to tin* light of the supreme court 

to try actions against the judicial officers of the tompany fot 
acts done in the execution of what they belie\ed, or said they 
believed, to bo their legal duty. This question nroer in the 

1 See Jn the matter of Ameer Kfum, t> ItciiMiit haw liegoiK lax *h * 

- Nuncomar and tinqmj, it 137. 
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(November, 177b) mul Hastings was able, by means of bin 
casting vote, to maintain his supremacy in the council. He 
withdrew his authority to his English agent, and obtained 
lioin the judges of the supreme court an opinion that his re¬ 
signation was invalid. These proceedings possibly occasioned 
the provision which was contained in the Charter Act of 1793, 
was repeated in the Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deed 

Hie provisions of the Act of 1773 are obscure and defee- Dilu¬ 
tive as to the nature and extent of the authority exoreiNeablo between 
by the governor-general and his council, as to the jurisdic- "“promo 
tion of the supreme court, and as to the relation between anT" 1 
tire .Bengal (iovernment and the court. The ambiguitms JJJJJrt""' 
o t Mjg Ae t arose paHiyJroin the neoegitjlies of tli”en«',“partly | 
from a di^biimte avoidance of new and diflie.ult questions ^ 
on constitutional law. The situation created in Bengal by 
the grant of the Diwani in 17O5, and recognized by the legis¬ 
lation ol 1773, resembled wind, in the language of modern 
international law is called a protectorate. The country had 
not been definitely annexed-; the authority of the Delhi 
emperor and of his native vicegerent was still formally re¬ 
cognized ; and the a( tributes of sovereignty had been divided 
between them and (he Company in such proportions that 
whilst the substance had passed to (he biller, a shadow only 
remained with the former. But it was a shadow with which 
potent conjuring tricks could be performed. Whenever the 
Company found it convenient, they could play off the authority 
deiived from the Mogul against the authority derived from 
the British law, and justify under the one proceedings which 

1 See 3 & 4 Will. IV, c. S5, h. ytj. Digest, h. Sc. 

a On May in, 1773, tlio House of Commons, on the motion of (tenoral 
Burgoyne, passed two resolutions, (i) (lint nil nei[nisitions made liy military 
force or by treaty with foreign powers do or right belong to the .Stale’; 

(.t) that to appropriate such acquisitions to private use is illegal. Hut the. 
nature and extent of the sovereignty exereised hy (he Company was for 
a long time doubtful. See Mayor of Lyrnm v. Jiuvt India Utmi]Kmy, 3 State 
trials, now aeries, <147, 707 j 1 Moore P, C. 17(1. 
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it would have been difficult to justify under the other. i 
the one capacity the Company were the al l-powerful age, t 
of an irresponsible despot; in the other they were red and 
bound by the provisions ol chaiteis 
Lt was natural that the Company's servants shm. » 
act in the forme capacity, it was also natural tlm the 
Oriental principles of government should be regarded v, I, 
dislike and suspicion by K.«lhl> stat esmen mu 1 should be 
found unintelligible and unworkable by hughst. lawyers 
steeped in the traditions of Westminster Hail. 

In the latter half of the nineteenth century Wl ' became 
familiar withsited,ions of this kind, and we huvodevmod apprm 
priate formulae for dealing with them. Tin* mode.',, pnmtee 
Inis been to issue an Order in Cmmeil under the Hum*., duns, 
diction Act, establishing consular and other courts of civil and 
criminal jurisdiction, and providing them with codes oi pro 
oeduro and of substantive law, which are sometimes derived 
from Anglo-Indian sources. The jurisdiction is to he evermsed 
and the lawisto lie applied in euseH atleeting British nubj.-nn. 
and,so far as is consistent with international law and count> 
in cases affecting European or American foreigners. But the 
natives of the country arc, so far as is compatible with repaid 
in principles of humanity, left in enjoyment of their own hnw> 
and customs. If a company has been established for earn mg 
on trade or business, its charter is so framed ns to reserve the 
supremacy and prerogatives of the Crown. In this vva.i 
a rough-ami-ready system of government is provided, a Inch 
would often fail to stand the application of severe legal teste, 
Imi which BUpplieH au effectual mode ot maintainm?,* 
degree of order in uncivilised or wmi-nviliml countnr^h 
But in 1773 both the theory and the experience were 
lacking, which are re<|UtHit e for adapting huelich iie.titnti«u*. 

1 $00 the OrderH hi Council under the maeemuve Foreign Jwmdirtiou 
Acts, printed in the .Statutory Rules and Or«!ern Urvx * *i» mni the * lint ten 
granted to the Imperial Briliuh Raut Africa tompaoy fHethM* Map **f 
Africa by Trmty, i. 118), to the Royal British Soutli Africa tiM, 

i. 274), and to the Royal Nicer ('mupaov Olud, 1 1-jm 
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If any governor-general, governor, member of oonnoU, 

judge of tire supreme court, or 
being employed in the service of tbe Company, 
any offence against the Act, or was gnity of any 
demeanour, or offence against any of His Majesty s snbj j 
or any of the inhabitants of India, he might be tried an 
punished by the Court of King’s Bench in England. 

The charter of jus.iee authorised by beBeg^n*; Act 

w» dated March s6, 1774 , »<l d *>“ ‘“"^outta 

' the jurisdiction exercised by the supreme com* at CalouUa 
until the establishment of the present lug), court, untta tin. 

Act of 1861 >. The first chief justice was Sir Elijah I 1 y- 
His three colleagues were Chambers, Lemaistre, and Hydm 
Warren Hai retained the office of 
— , mlti l 1785, when he was succeeded temporarily by Sir Joint 

SISif Macplieraon, and, eventually, by lordCornwallis. H.s appon - 
1 “‘“ SiC ment, which was originally for a term of fiv<. yearn, 

continued by successive Acts of Parliament “ a * . 

tration was distorted by conflicts between himself and hiB 
colleagues on the supreme council, and between the supremo 
council and the supreme court, conflicts traceable to 111.- 
defective provisions of the Regulating Act. 

Of Hastings’ four colleagues, one, Barwell, was an ex¬ 
perienced servant of the Company, and was m India at tlio 
time of his appointment. The other thxee, Clavermg, Monson, 
and Francis, were sent out from England, and arrived in 
Calcutta with the judges of the new supreme court. 

Barwell usually supported Hastmgs. Francis, Glaverin^, 
and Monson usually opposed him. Whilst they acted together* 
Hastmgs was in a minority, and- found his policy thwarlecl 
and his decisions overruled. In 1776 he was reduced to sut-It 
depression that he gave his agents in England a conditional 
authority to tender his resignation. The Court of Directors* 
accepted his resignation on this authority, and took stoiiw 
to supply his place. But in the meantime Clavering diocl 
1 Copy printed in Morlcy’s Digest, ii* 549* 
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any time find themselves deprived of their privileges without 
any notice at all. At length, by means of profuse bribes, 

Child obtained an order requiring the Attorney-General to 
draw up a charter regranting to the Old Company its former 
privileges, but only on the condition that the Company 
should submit to further regulations substantially in accord¬ 
ance with those sanctioned by the House of Commons in 
1691. However, even these terms were considered insuffi¬ 
cient by the opponents of the Company, w ho now raised 
the c onstitutional q uest ion whether the Crown co uld grant 
a m(m^qnly^ without the authority of Parliamen t h V 

This question, having been argued before the Privy Council, 
was finally decided in favour of the Company, and an order 
was passed that the charter should be sealed. > 

Accordingly the charter of October 7, 1693, confirms the Charters / 
former charter of the Company, hut is expressed to be re- ^^4/ 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them within 
a year. These regulations wore embodied in two supplemental 
charters dated November 11, 1693,j md September 28, 

By the first of these charters the capital of the Company 
was increased by the addition of £744,000. No person was 
to subscribe more than £10,000. Each subscriber was to 
have one vote for each £1,000 stock held by him', up to £10,000 
but no more. The governor and deputy governor were to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock. The dividends were to be made 
in money alone. Books were to be kept for recording transfers 
o c stock, and were to be open to public inspection. The joint 
stock was to continue for twenty-one years and no longer. 

The charter of 1694 provided that the governor and deputy 
governor were not to continue in office for more than two 

1 The question had been previously raised in the great case of The. East 
l ndia_Q ammmi v. timdyx, (1683-85), in which the Company brought an 
action against SJETSandys for trading to the East Indies without a licence, 
and the Lord Chief Justice (JciTivys) gave judgement for the plaintiffs. 

See the report in 10 State Trials, 371. . 
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be set aside by tlie king in council. A copy of them was to be 
kept affixed conspicuously in the India House, and copies 
were also to be sent to a secretary of state. 

The remaining provisions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed. The governor-general and members 
of his council, and the chief justice and judges of the supremo 
court, were prohibited from receiving presents or being con¬ 
cerned in any transactions by way of traffic, except the trade 
and commerce of the Company. 

No person holding or exercising any civil or military office 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present or reward from 
any of the Indian princes or powers, or their ministers or 
agents, or any of the nations of Asia. Any offender against 
this provision was to forfeit double the amount received, and 
might be removed to England. There was an exception for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains. 

No collector, supervisor, or any other of His Majesty’s sub¬ 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Beliar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of goods by way of trade, or to inter¬ 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Company’s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum. 
Servants of the Company prosecuted for breach of public 
trust, or for embezzlement -of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
in India, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for misbehaviour, 
he was not to be restored without the assent of three-fourths 
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5 , “ l 1 “” 5p “ IU °u 6l}: in **“ to'-li* House, and copies 

were also to be sent to a secretary of state P 

The remaining provisions of the Act were aimed at tll0 
most flagrant of the abuses to which public attention had 
been recontly directed. The governor-general and members 
m council, and the chief justice and judges of the supremo 
court were prohibited from receiving presents or being eon- 
seined any transactions by way of-traffic, except the trade 
and commerce of the Company. 

No person holding or exercising any civil 0 r military office 
un er the Grown or the Company in the East Indii ^ 

anv of 1 1] 6 T° r r 7 ” indirectly an y Present or reward from 
7 the Indian prxnces or powers, or their ministers or 

agents, or any of the nations of Asia. Any offender against 
this provision was to forfeit double the amount received, mid 
might be removed to England. There was an exception for 
the professional remuneration of counsellor, at law, physicians 

suigeons, and chaplains. * J 

. f ° ° 0UeCt0r > su P ervisor > or any other of His Majesty's sub¬ 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Behar 
and Orissa was, directly or indirectly, to be concerned in 
the buymg °r selling of goods by way of trade, or to inter¬ 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Company’s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than I2 per cent, per annum', 
eivants of the Company prosecuted for breach of public 
rust, or for embezzlement-of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
ndia, be fined and imprisoned, and sent to England If 
f S6rVant ° f * he Com Pany was dismissed for misbehaviour 

£r,r? be restored with ° ut the “ ° f fourths 

both of the directors and of the proprietors. 

IEBERT 
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guarantee) either declare war or commence hostilities or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making war against any other prince or Stale 
than such as is actually committing hostilities or making 
preparations as aforesaid, and shall not make a treaty for 
guaranteeing the possessions of any prince or State except, on 
the consideration of that prince or State actually engaging 
to assist His Majesty against such hostilities commenced or 
preparations made as aforesaid. 

(3) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forth with communion.! 0 
the same, with the reasons therefor, to the Secretary of State, 

(a) This section first appeared in Pitt’s Act of i;*<S,j (.?,(. III. 
sess. 2, 0. 25, s. 34), and was preceded by the preamble: > Whereas 
to pursue schemes of conquest and extension of dominion in India 
are measures repugnant to the wish, the honour, and policy of thin 
nation.’ (See above, p. 64.) It was reenacted, with the preamble, 
by s. 42 of the Act of 1793, and, as so re-enacted, is still on the statute 
book. It is of historical interest as an expression of the views with 
which the expansion of the territorial possessions of the East. India 
Company was regarded in the eighteenth century, but as it. relates 
only to hostilities against and treaties with the ‘country princes or 
States in India,’ it is no longer of praefieal importance. The last 
provision, though expressed in general terms, obviously refers to the 
hostilities and treaties referred to in the preceding part* 


PART V. 

Local Govhb'nm:bnth, 

General, 

49 .— (1) Every local Government (a) must obey the orders of R«.i„< i„„ 
the Governor-General in Council, and keep him conHl-anf l.v 
and punctually informed of its proceedings and m under ",“•»»« <<* 
his superintendence and authority in all matters relating u> (il-nmil’'" 
the administration of its province. 
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placatory notes. This digest has been framed on the principles 
now usually adopted in the preparation of consolidation Bills 
to be submitted to Parliament; that is to say, it arranges in 
convenient order, and states in language appropriate to the 
present day, what is conceived to be the net effect of enact¬ 
ments scattered through several Acts. When this process is 
applied to a large number of enactments belonging to different 
dates, it is always found that there are lacunae to be filled, 
obscurities to be removed, inconsistencies to be harmonized, 
doubts to be resolved. The Legislature can cut knots of this 
kind by declaring authoritatively how the law is to be con¬ 
strued. The draftsman or the text-writer has no such power. 
He can merely state, to the best of his ability, the conclusions 
at which he has arrived, and supply materials for testing their 


accuracy. 


The fourth chapter, which deals with the application of 
English law to the natives of India, is based on a paper read 
at a meeting of the Society of Comparative Legislation. It 
points to a field in which useful work may be done by students 
of comparative jurisprudence. 

In, the fifth chapter I have tried to explain and illustrate 
the legal relations between the Government of British India 
and the Governments of the Native States by comparison 
with the extra-territorial powers exercised by British authorities 
in other parts of the world, such as the countries where there 
is consular jurisdiction, and in particular the modern pro¬ 
tectorates. The subject is interesting and important, but full 
of difficulty. The rules and usages which govern the relation 
between States and peoples of different degrees and kinds of 
civilization are in a state of constant flux and rapid growth, 
and on many topics dealt with in this chapter it would be 
unsafe to lay down general propositions without qualifying 
and guarding words. There are quicksands at every 
stop. 

Since the date of the first edition of this work important 


changes have been made in the Orders in Council which regulate 
the exercise of jurisdiction in African protectorates, and the 
jurisdiction exercised by the Governor-General in Council in 
the Native States of India has been brought into line with the 
extra-territorial jurisdiction exercised under authority of the 
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Judicial | municipalities at Madras, Bombay, and Calcutta, and setting 
ofT*’? | U P or remodelling mayor’s and other courts at each of these 
and 1753. |places. At each place the mayor and aldermen were to 
constitute a mayor’s court with civil jurisdiction, subject to 
an appeal to the governor or president in council, and a 
* further appeal in more important cases to the king in council. 
The mayor’s court now also gave probates and exercised 
testamentary jurisdiction. The governor or president and 
the five seniors of the council were to be justices of the peace, 
and were to hold quarter sessions four times in the year, with 
jurisdiction over all offences except high treason. At the 
same time the Company were authorized, as in previous 
charters, to appoint generals and other military officers, with 
power to exercise the inhabitants in arms, to repel force by 
force, and to exercise martial law in time of war. 

The capture of Madras by the French in 1746 having 
destroyed the continuity of the municipal corporation at that 
place, the charter of 1726 was surrendered and a fresh charter 
was granted in 1753. 

The charter of 1753 expressly excepted from the jurisdiction 
of the mayor’s court all suits and actions between the Indian 
natives only, and directed that these suits and actions should 
be determined among themselves, unless both parties sub¬ 
mitted them to the determination of the mayor’s courts. 
But, according to Mr. Morley, it does not appear that the 
native inhabitants of Bombay were ever actually exempted 
from the jurisdiction of the mayor’s court, or that any peculiar 
laws were administered to them in that court 1 . 

The charters of 1726 and 1753 have an important bearing 
on the question as to the precise date at which the English 
criminal law was introduced at the presidency towns. This 
question is discussed by Sir James Stephen with reference 
to the legality of Nuncomar’s conviction for forgery; the 
point being whether the English statute of 1728 (2 Geo. II, 
c. 25) was or was not in force in Calcutta at the time of 
1 Morley’s Digest, Introduction, p. clxix. 
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to take a chaplain in every ship of 500 tons. The ministers 
were to learn the Portuguese language and to 4 apply them¬ 
selves to learn the native language of the country where 
they shall reside, the better to enable them to instruct the 
Gentoos that shall be the servants or slaves of the same 
Company or of their agents, in the Protestant religion.* 
Schoolmasters were also to be provided. 

It soon appeared that the Old Company had, to use a Umon of 

^ mi t j Old and 

modern phrase, 4 captured 5 the New Company. They had com- 
subscribed £315,000 towards the capital of two millions P anies * 
authorized by the Act of 1698. They had thus acquired 
a material interest in their rivals 5 concern, and, at the same 
time, they were in possession of the field. They had the 
capital and plant indispensable for the East India trade, 
and they retained concurrent privileges of trading. They 
soon showed their strength by obtaining a private Act of 
Parliament (11 & 12 Will. Ill, c. 4) which continued them 
as a trading corporation until repayment of the whole loan 
of two millions. 

The situation was impossible; the privileges nominally 
obtained by the New Company were of no real value to them ; 
and a coalition between the two Companies was the only 
practicable solution of the difficulties which had been created 
by the Act and charters of 1698. 

T he coalition was effected in.I 7 Q^ through the inter- I 

vention of Lord Godolphin, and by means of an Indenture I 
Tripartite to which Queen Anne and the two Companies 
were parties, and which embodied a scheme for equalizing 
the capital of the two Companies and for combining their 
stocks. The Old Company were to maintain their separate 
existence for seven years, but the trade of the two Companies 
was to be carried on jointly, in the name of the English 
Company, but for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company. A tthe end of the sevm ^i^g^ he Ojj ^Com- 
pan v were to surrender their charters. T he New or English 
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establish such rules of procedure and do such oilier things 
as might be found necessary for the adminisiraiion of justice 
and the execution of the powers given by the charier. The 
court was declared to be at all times a court of record and 
a court of oyer and terminer and jail delivery in and for 
the town of Calcutta and factory of Fort William and the 
factories subordinate thereto. Its jurisdiction was declared 
to extend to all .British subjects who should reside in the 
kingdoms or provinces of Bengal, Behar, and Orissa, or nu\ 
of them, under the protection of the United Company, And 
it was to havo ‘ full power and authority to hear and determine 
all complaints against any of His Majesty’s subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions whatsoever against 
any of His Majesty’s subjects in Bengal, Behar, and Orissa, 
and any suit, action, or complaint against any person employed 
by or in the service of the Company or of any of His Majesty's 
subjects.’ 

.But on this jurisdiction two important limitations were 
imposed. 

f h st, the eouit was not' to hi* compel cut t o I ion r or del ermine 
any indictment or informal ion against t in* governor 1 -general 
or any of bis council for any offence, not being (.reason or 
felony 1 , alleged to,'have been committed in Bengal, Behar, 
or Orissa. And the governor-general and members of his 
council wore not to bo liable to be arrested or imprisoned 
in any action, suit, or proceeding in the supreme court 

Then, with respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ‘any suits or actions whatsoever 
of any of His Majesty’s subject s against any inhabit nut of 
India residing in any of the said kingdoms or provinces of 
Bengal, Behar, or Orissa,’ on any contract in writing where 


‘ Could it then try the governor-general for treason or felony v 

The saving appears to bo limited to civil proceed!,. It would ext,mm 

against arrest on mesne process. " 11 * *" m l" 
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the cause of action exceeded 500 rupees, and where the said 
inhabitant had agreed in the contract that, in case of dispute, 
the matter should be heard and determined in the supreme 
court. Such suits or actions might be brought in the first 
instance before the supreme court, or by appeal from any of 
the courts established in the provinces. 

This authority, though conferred in positive, not negative, 
terms, appears to exclude by implication civil jurisdiction 
in suits by British subjects against c inhabitants 5 of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by 4 inhabitants 5 against 
British subjects, or against other 'inhabitants.’ 

An appeal against the supreme court was to lie to the 
king in council, subject to conditions to be fixed by the charter. 

All offences of which the supreme court had cognizance 
were to be tried by a jury of British subjects resident in 
Calcutta. 

The governor-general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of the peace, and for that purpose to hold quarter sessions. 

Liberal salaries were provided out of the Company’s 
revenues for the governor-general and his council and the 
judges of the supreme court. The governor-general was to 
have annually £25,000, each member of his council £10,000, 
the chief justice £8,000, and each puisne judge £6,000. 

The governor-general and council were to have powers 
£ to make and issue such rules, ordinances, and regulations 
for the good order and civil government ’ of the Company’s 
settlement at Fort William, and the subordinate factories 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to be valid until 
duly registered and published in the supreme court, with the 
assent and approbation of the court, and'they might, in effect, 
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The first governor-general and cmnmellors were named in 
the Act. They were to hold office for live yearn K and were 
not to be removable in the meantime, except by the kina <m 
the representation, of the (V»urt of I )irect ors. A casual \ neaney 
in the office of governor-general during these five years \um 
to be supplied by the senior member of council. A earned 
vacancy in the office of member of council was during the 
same time to he filled by the Court of Directors with the 
consent of the Crown. At the end of the live years the 
patronage was to he vested in the Company. The gmerma 
general and council were to he bound by the votes of a 
majority of those present at their meetings, and in the euse 
of an equal division the governor-general was to have u 
casting vote. 

Warren Hastings, who had been appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members of his council were to be General Havering, 
Colonel Munson, Mr. liar well, and Mr. Francis, 

The supremacy of the Bengal Presidency over the oilier 
presidencies was definitely declared. The governor-general 
and council were to have power of superintending and eon- 
trolling the government and management of the presidencies 
of Madras, Bombay, and Beneoolen ”, so far and, in so much 
as that it should not he lawful for any Government of the 
minor presidencies to make any orders for commencing 
hostilities, or declaring or making war, against* any Indian 
princes or powers, or for negotiating or concluding any treaty 
with any such prince or power without, the previous consent 

1 It has boon suggested that, this enactment is the origin of the mmUmi 
under which the tenure of the more import ant, ofiiees in India, Hindt as f hose 
of governor-general, governor, lieutenant,-governor, and member of nmnni. 
is now limited to five years. The limitation is not imposed hy atutiite or 
by the instrument of appointment., 

2 Beneoolen, otherwise Fort Marlborough, in in Kumnlrn. It* wan fount ted 
by the English in 1686, and was given to the Dutch hy tin* London Treaty, 
March 11, 1824, in exchange for establishments on the etmtiumd of India 
and for the town and fort of Malacca and its dependencies, which were 
handed over to the East India Company by 5 Deo, IV, e. iu8. 
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of the governor-general and council, except in such, oases of 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where special orders had been received 
from the Company 1 . A president and a council offending 
against these provisions might be suspended by order of the 
governor-general and council. The governors of the minor 
presidencies were to obey the order of the governor-general 
and council, and constantly and dutifully to transmit to 
them advice and intelligence of all transactions and matters 
relating to the government, revenues, or interest of the 
Company. 

Provisions followed for regulating the relations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Grown. The governor-general 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the Company. The directors were, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the management of the Com¬ 
pany’s revenue, and to transmit to a secretary of state copies 
of all parts relating to the civil or military affairs and govern¬ 
ment of the Company. 

Important changes were made in the arrangements for 
the administration of justice in Bengal. The Grown was 
empowered to establish by charter a supreme court of judica¬ 
ture at Fort William, consisting of a chief justice and three 
other judges, who were to he barristers of five years’ standing, 
and were to be appointed by the Crown. The supreme court 
was empowered to exercise civil, criminal, admiralty, and eccle¬ 
siastical jurisdiction, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as should 
be approved by the governor-general and council, and to 


1 This was the first assertion of Parliamentary control over the treaty 
relations of the Company. 
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years, that eight new committees were to be chosen each 
year, and that a general court must be called within eight 
days on request by six members holding £1,000 stock each. 
The three charters were to be revocable after three years’ 
warning, if not found profitable to the realm. 

/ By a charter of 1698 J he provisions as to voting powers 
and qualification were modified. The qualification for a single 
vote was reduced to £500, and no single member could give 
more than five votes. The qualification for being a committee 
was raised to £2,000. 

The affair i n the meantime, however, the validity of the monopoly 
renewed by the charter of 1693 had been successfully assailed. 
results 8 Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the Redbridg e, which was lying in the Thames and was 
believed to be bound for countries beyond the Cape of Cood 
Hope. The legality of the detention was questioned, and the 
matter was brought up in Parliament. And on January 11, 

J \ 169!, the House of Commons passed a resolution 4 that all 
\ subjects of England have equal rights to trade to the East 
vjlndies unless prohibited by Act of Parliament.’ 

‘It has ever since been held,’ says Macaulay, c to be the 
sound doctrine that no power but that of the whole legisla- 
/ ture can give to any person or to any society an exclusive 
^ privilege of trading to any part of the world.’ It is true 
that the trade to the East Indies, though theoretically thrown 
open by this resolution, remained practically closed. The 
Company’s agents in the East Indies were instructed to pay 
no regard to the resolutions of the House of Commons, and 
to show no mercy to interlopers. But the constitutional 
point was finally settled. The question whether the trading 
privileges of the East India Company should be continued 
was removed from the council chamber to Parliament, and 

J f t he period of contr ol by Act of Parliament ove r the affairs of 
\ the Company began. 

/ The first Act of Pjiiliamqnt for regulating- the trade to 
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and endeavoured to provide more legitimate remtmeialton.< 
for the higher classes of tin 1 Company's civil and militetv 
.servants by assigning to them sprrilir shares in the pmlil • 
derived from the salt monopoly. According to liis estimates 
the profits from this source of a commissioner or minuet 
would be at least £7,000 a year ; those of a fact01 or m ijor. 
£3,000 ’. 

At the presidency towns, civil justice was administered m 
tho mayor’s courts and courts of request, criminal justice in 
the justices in petty and quarter sessions, In i;;*j Warren 
.Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior o{ 
that province. In the previous year the Court of Directs .. 
had resolved to assort in a more active form the powers >>i\en 
them by the grant of the Diwani in 17(15, and in a letter of 
instructions to the president and council at Kurt William 
had announced their resolution to •stand forth as diw.tu/ 
and by the agency of the Company's servant:', to take upon 
themselves the entire cart' and management of the revenue;. 

.In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
and four members of council, and these drew up a report, 
comprising a plan for the more elTeetive collectioj of the 
revenue and the administration of justice. This plan vvs.. 
adopted by the Government on August ,:i, sy; v . ami main 
of its rules were long preserved in I lie Bengal Code of Hegu 
1 ado ns n . 


In purmmneo o( thin plan, u board of iv\«*nu«* waa rtvatrd, 
cionm^ting of the proBidnnt mid momhora of fho roinn-ii. and 
the treasury was removed from iUoorshcdnbad |o ('..butts, 
Iho supervisors of revenue became collectors, and with them 


, r L ^ ky> l V : ^ 3 brUrr „r A,,(.„,( ,. ... 

1 10 onii'tMtt 1 1,wan .o.j.lieD, oof merely tin.It,via,,, „f ,h„ . 
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were associated native officers, styled diwans. Courts were 
j established in each eolleetorship, one styled the Diwani, a 
j civil court, and the other the Faujdari, a criminal court. 

1 Over the former the collector presided in his quality of king's 
Uliwan. In the criminal court the kazi and mufti of the 
i district sat to expound the Mahomedan law. ^Superior 
courts were established at the chief seat of government, called 
the Sadr Diwani Adalat and the Sadr JNizamat Adalat. 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from the native 
Government in whose name the Company acted as adminis- 
■; trators of revenue. They were Company’s courts, not king’s 
courts. 

Provisions By the Regulating Act of 1773 the qualification to vote 

lating Act. in the Court of Proprietors was raised from £500 to £1,000, 
and restricted to those who had held their stock for twelve 
months. The directors, instead of being annually elected, 
were to sit for four years, a quarter of the number being 
annually renewed. 

For the government of the Presidency of Fort William in 
Bengal, a governor-general and four counsellors were ap¬ 
pointed, and the Act declared that the whole civil and military 
government of this presidency, and also the ordinary manage¬ 
ment and government of all the territorial acquisitions and 
revenues in the kingdoms of Bengal, Behar, and Orissa, 
should, during such time as the territorial acquisitions and 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like manner as they were or at any time 
theretofore might have been exorcised by the president and 
council or select committee in the said kingdoms. The 
avoidance of any attempt to define, otherwise than by refer¬ 
ence to existing facts, the nature or extent of the authority 
claimed or exercised by the Crown over the Company in 
the now territorial acquisitions is very noticeable, and is 
characteristic of English legislation. 
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of the situation, to introduce extensive alterations into the 
system of governing the Company’s Indian possessions 1 2 . 

In spite of vehement opposition, two Acts were passed 
through Parliament by enormous majorities. By one of 
these Acts - the ministers met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Company’s debt of £400,000 till this 
loan had been discharged. The Company were restricted from 
declaring any dividend above 6 per cent, till the new loan 
had been discharged, and above 7 per cent, until the bond 
debt was reduced to £1,500,000. They were obliged to 
submit their accounts every half-year to the Treasury, they 
weie restricted from accepting bills drawn by their servants 
in India for above £300,000 a year, and they were required 
to export to the British settlements within their limits British 
goods of a specified value. 

Hie other Act was that commonly known as the Regu- The Begu¬ 
iling Act 3 . To understand the object and effect of its 
provisions brief reference must be made to the constitution 
^ Comp any at the time when it was passed. 

At home the Company were still governed in accordance 
with the charter of 1698, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 

1 I he history of the East India Company tends to show that whenever 
a chartered company undertakes territorial sovereignty on an extensive 
scale the Government is soon compelled to accept financial responsibility 
lor its proceedings, and to exercise direct control over its actions. The 
career of the East India Company as a territorial power may he treated 
as having begun in 1765, when it acquired the financial administration 
of the provinces of Bengal, Behar, and Orissa. Within seven years it was 
applying to Parliament for financial assistance. In 1773 its Indian opera¬ 
tions were placed directly under the control of a governor-general appointed 
by the Crown, and in 1784 the Court of Directors in England were made 
directly subordinate to the Board of Control, that is, to a minister of the * 

Crown. 

2 13 Geo. Ill, c. 64. 

J 13 Geo. Ill, c. 63. This Act is described in its c short title ’ as an Act 
of 1772 because Acts then dated from the beginning of the session in which 
they were passed. 
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of £500 stock had a vote in the Court of Proprietors, but the 
possession of £2,000 stock was the qualification for a director. 
The directors were twenty-four in number, and the whole of 
them were re-elected every year. 

In India each of the three presidencies was under a president 
or governor and council, appointed by commission of the 
Company, and consisting of its superior servants. The 
numbers of the council varied \ and some of its members 
were often absent from the presidency town, being chi els 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted except by a majority of votes. 
So unworkable had the council become as an instrument of 
government, that in Bengal Olive had been compelled to 
delegate its functions to a select committee. 

The presidencies were independent of each other. The 
Government of each was absolute within its own limits, and 
responsible only to the Company in England. 

The civil and military servants of the Company worn 
classified, beginning from the lowest rank, m writers, factors, 
senior factors, and merchants. Promotion was usually by 
seniority. Their salaries were extremely small but they 
made enormous profits by trading on their own account, 
and by money drawn from extortions and bribes. The 
select committee of 1773 published an account of such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the year 
1757 to 1766, both included. They amounted to £5,940,987, 
exclusive of the grant made to Olive after the battle of Plassey, 
Olive, during his second governorship, made great efforts to 
put down the abuses of private trade, bribery, and extortion, 

1 They were usually from twelve to sixteen, 

2 In the early part of the eighteenth century a writer, after live years’ 
•residence in India, received £10 a year, and the salaries of (he higher ranks 

were on the same scale. Thus a member of council had £80 a year. When 
Thomas Pitt was appointed Governor of Madras in 1698 he received £300 
a year for salary and allowances, and £roo for outfit. 
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l,,wl ,M ' en '■ un, l ,< ’ ill>d “> The- Company wore required 

(<> pay into (he K.xehcquer an amnia I sum of £400,000 for 
(wo years from February 1, 171,;, and in consideration of 
(hw paymeni were allowed to retain their territorial aequi- 
nitioiiH and revenues for the Name period 1 . At the name 
time certain elution on tea were reduced on an undertaking 
h.y the Company to indemnify the Exchequer again-g any 
Ions arising from the reduet ion. Thun the Ktal • claimed its 
share of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories. 

In 17(18 tlie restraint on the dividend was continued for 
another year", and in 17(1.1 «. new agreement was made by 
Parliament with the Must India Company for live years, 
during wliieh time the Company were guaranteed the terri¬ 
torial revenues, hut were hound to pay an annuity of £400,000. 
mid to export a sped tied quantity of British goods. They 
were at liberty to inerease their dividends during that, time 
to I.c per cent, provided the iueronNe did not exceed 1 per 
<'<•" 1 . If. however, the dividend should fall below 10 per 
mil. the sum to ho paid to (he tioveminent was to he pro- 
porl ionateiv redueed. If t he liuanees of the ('ompany enabled 
them to pay off some specified debts, they Were to lend some 
money to the public at per ceutC 

I liese arrangements were ohv iously based on I he assumption 
that tlm Company were making enormous profits, out of 
which they mild a I ford to pay. nut only liberal dividends to 
flieir proprietors, but a heavy tribute to the .State. The 
assumption Was entirely false. Whilst the servanls of the i 
< ompany Mere amassing colossal fortunes, the Company itself 
wan advancing by rapid stride!. In hankmplcy, ' |( :i ,|, 4 >ls 
were already eslimnleil at mure than six millions sterling. 

It supported an army of about ju.uoo men. It paid about 


' Thin «<m ngjwvnUv the lira! .lire! r,v„emii, m l,y Carlin,,,.,, 
I'mimnl itr«jiiif4ticiii« uf the <\»minu»>\ See A wmlhttr Umttmn v 
hun)t (mUMutomytir tniwl U, It* i Ajm, (Aw, u * It 1 

* H (its*. lU, e. 1. ' y I Ic,,.'tJI,".", 
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one million sterling a year in the form of tributes, pensions, 
and compensations to the emperor, the Nabob of Bengal, 
and other great native personages. Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large portion of the wealth which should 
have passed into the general exchequer, was .dill diverted to 
tlie_ pri vate . accounts of its servants V Two great calamities 
hastened the crisis. In the south of India, Hyder Ali harried 
the Carnatic, defeated the English forces, and dictated peace 
on his own terms in 1769. In the north, the great famine of 
1770 swept away more than a third of the inhabitants of 
Bengal. 

Yet the directors went on declaring dividends at the rates 
of 12 and 121 per cent. At last the crash came. In the 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their affairs. But 
their Bill was thrown out on the second reading, and in its 
place a select committee of inquiry was appointed by the 
House of Commons. In June, 1772, ‘Parliament was pro¬ 
rogued, and in July the directors were obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293,000. In 
August the chairman and deputy chairman waited on Lord 
North to inform him that nothing short of a loan of a million 
from the public could save the Company from ruin. 

In November, 1772, Parliament met again, and its first 
step was to appoint a new committee with instructions to 
hold a secret inquiry into the Company’s affairs. This com¬ 
mittee presented its first report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 
India a commission of supervision on the ground that the 
Company would be unable to bear the expense 

In 1773 the Company came to Parliament for pecuniary 
assistance, and Lord North’s Government took advantage 
1 Leeky, iv. 273. a 13 Geo. Ill, e. 9. 
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Nuncomar’s trial. Sir James Stephen inclines to the opinion ■ f 
that English criminal law was originally introduced to some | " 
extent by the charter of i66r, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis¬ 
lative authority whereby it was reintroduced on three suc¬ 
cessive occasions, as it stood at the three dates mentioned. 

If so, the statute of 1728 would have been in force in Calcutta 
in 1770 when Nuncomar’s offence was alleged to have been 
committed, and at the time of his trial in 1775. But high 
judicial authorities in India have maintained a different view. 
According to their view Britis h statute law was first given t o 
Calcutta by the charte r establishing the mayor’s court in 1726 , 
and*British statutes passed after the date of that charter 
did not apply to India, unless expressly or by necessary impli¬ 
cation extended to it h Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance. 

In 1744 war broke out between England and France, and Mutiny^ 
in 1746 their hostilities extended to India. These events Articles of 
led to the establishment of the Company’s Indian Army, ^ian 1 
The first establishment of that army may, according to Sir Forces. 
George Chesney 2 , be considered to date from the year 1748, 

‘ when a small body of sepoys was raised at Madras, after 
the example set by the French, for the defence of that settle¬ 
ment during the course of the war which had broken out, four 
years previously, between France and England. At the same 
time a small European force was raised, formed of such sailors 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company’s vessels in England by the 
Company. An officer, Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India.’ During the Company’s earliest wars its army consisted 
mainly, for fighting purposes, of Europeans. 


1 Morley’s Digest, Introduction, pp. xi, xxiii. 

2 Indian Polity (3rd ed.), ch. xii, which contains an interesting sketch 
of the rise and development of the Indian Army. The nucleus of a European 
force had been formed at Bombay in 1668, supra, p. 18. 
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England. The eyes ol the proprietor# of the Company were 
dazzled ’by golden visions. On the diHpn.ie.li bearing the grind 
of the Diwani being rend to the Court- ol Proprietor# linn 
began to clamour for an increase of dividend, and, in Hjtifr 
of the Company\s debt# and the opposition of the director#, 
they insisted on raining the dividend in from 0 to 10 
per cent., and in 1767 to 12| per cent. 

At the name time the public mind wan startled by the 
enormous fortuneH which ‘.Nabob# were bringing Inane, 
and the public comeieneo wan dmturbed by r**in«nim of the 
unscrupulous modes in which these fortunes had been umnaued. 
Constitutional questions were also raised as to the rigid of 
a trading company to acquire on its own account powers of 
territorial sovereignty h The intervention of Parliament w.o. 
imperatively demanded. 

Legisla- On November 25, 17GO, the House of Commons resolved to 
1767.° appoint a committee of the whole house to impure mto tIn¬ 
state and condition of the East India. ( 'ompan\. and the 
proceedings of this commit fee led to the passage m r/o; ni 
live Acts with reference to Indian affairs. Tin* first dmquahhed 
a member of any company for voting at a general muit 
unless ho had held his qualification for sax months, and pit* 
hibited the making of dividends except at a half \earl\ or 
quarterly court 2 . Although applying in terms to all cone 
panics, the Act was immediately directed at the Hast India 
Company, and its object was to cheek the tmtlirking in \»*lea 
and other scandals which had recently disgraced their pro 
ceedings, The second Act/ 1 prohibited the Hast India < mup.un 
from making any dividend except in pursmuwe of a iraolutnm 
passed at a general court sifter due not ice, and dimth me? 
ruled the recent resolution of the Company h\ be bidding them 
to declare any dividend in excess of 10 per cent, per annum 
t until the next session of Parliament. The third and hunth 

Acts 4 embodied the terms of a bargain to which the i umpan\ 

1 For the arguments on this quotum, w htTly, rh. \*i, 

2 7 Goo. in, c. 48. * 7 Goo. nr, <% * 4 ; tttui, lib IT. f t n f * s ;, 
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nLd and paid by the Company alone or by Ihe ships em- 
ployed at lir sole expense. And there was a saving for 
L royal prerogative to distribute Ihe booty in sueh miumer 
as the Crown should think lit in all eases where any o U 
king’s forces should be appointed and commanded to -u 
conjunction with the ships or forces of the Company. there 
was also an exception for goods taken from t he king s subjects, 
which were to be restored on payment of reasonable salvage. 
These provisions, though they gave rise to diiheult .piestions 
« various subsequent times, have now become «»l.soete 
But the charter contained a further power which m still of 
practical importance. It expressly granted to the Company 
power, by any treaty of peaee made between the (ompany or 
any of their officers, servants, or agents, and any of the 
Indian princes or Governments, to eede, restore, or dispose 
of any fortresses, districts, or territories acqu.ml by eon- 
quest from any of the Indian princes or Governments during 
the late troubles between the Company and the Nabob of 
Bengal, or which should be acquired by conquest in time 
coming, subject to a proviso that the ('ompany should not, have 
power to cede, restore, or dispose of any territory acquired 
from thft subjects of any European power without the special 
licence and approbation of the Crown. This power has been 
relied on as the foundation, or one of the foundations, o 
the power of the Government of India to cede territory. 

1 Ladmi Narayan v. Raja Pratab Singh, L U It. 2 AIL t » 
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The year 1765 marks a turning-point in Anglo-Indian The Com- 
,U8 ox y, and may be treated as commencing tlie period of P aa y 
territorial sovereignty by the East India Company. The ^ve-° ri * 1 
successes of Clive and Lawrence in the struggle between re ' gn ‘ 
tlie English and French and their respective allies had extin¬ 
guished French influence in the south of India. The victories 
of Massey 1 and Baxar 1 , made the Company masters of the 
north-eastern provinces of the peninsula. In 1760 Clive 
returned from Bengal to England. In 1765, after five years 
of confusion, he went back to Calcutta as Governor and Com¬ 
mander-in-Chief of Bengal, armed with extraordinary powers. 

.His administration of eighteen months was one of the most I 
memorable in Indian history. The beginning of our Indian! 
rule dates from the second governorship of Clive, as our 
.military supremacy had dated from Ms victory at Plassey. 

Olivo’s main object was to obtain the substance, though not 
the name, of territorial power, under the fiction of a grant 
from tlie Mogul Emperor. 

This object was obtained by the grant from Shah Alain of Grant of 
the Diwani or fiscal administration of Bengal, Behar, and 
Orissa 

The criminal jurisdiction in the provinces was still left with 
the puppet Nawab, who was maintained at Moorshedabad, 
whilst the Company were to receive the revenues and to 
maintain the army. But the actual collection of the revenues 
still remained until 1772 in the hands of native officials. 

Thus a system of dual government was established, under 
which the Company, whilst assuming complete control over 
the revenues of the country, and full power of maintaining 
or disbanding its military forces, left in other hands the 
responsibility for maintaining law and order through the 
agency of courts of law. 

The great events of 1765 produced immediate results in 

1 Plassey (Clive), June 23, 1757 ; Baxar (Munro), October 23, 1764, 

2 The grant is dated August 17, 1765, The £ Orissa ’ of the grant cor¬ 
responds to what is now the district of Midnapur, and is not to be confused 
with the modem Orissa, which was not acquired until 1803. 
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he Ea« IndH, wn, passed in 1698. The New Companv Wpor 
had eontmued them attacks"onMonopoly of the Old & 
Company, a monopoly whieh had now been declared illegal Co “P-: 
and they found a powerful champion in Montagu, the Chan¬ 
cellor of the Exchequer. The Old Company offered, in return 
for a monopoly secured by law, a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also wanted to set up a new 
company constituted in accordance with the views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them were in favour of a joint-stock 
company. But some preferred a regulated company after 
the model of the Levant Company. The plan which Montagu 
ultimately devised was extremely intricate, but its general 
features cannot be more clearly described than in the lan¬ 
guage of Macaulay : 1 He wanted two millions to extricate 
the State from its financial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but they were all, indi¬ 
viduals and corporations, to be united in a new corporation, 
which was to be called the General Society. Every member 
of the General Society, whether individual or corporation, 
might trade separately with India to an extent not exceeding 
the amount which that member had advanced to the Govern¬ 
ment. But all the members or any of them might, if they so 
thought fit, give up the privilege of trading separately, and 
unite themselves under a royal Charter for the purpose of 
trading in common. Thus the General Society was, by its 
original constitution, a regulated company ; but it was pro¬ 
vided that either the whole Society or any part of it might 
become a joint-stock company.’ 

This arrangement was embodied in an Act and two char¬ 
ters. The Act (9 & 10 Will. Ill, c. 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to incorporate 
the subscribers to the loan by the cumbrous name of the 
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It has been seen that by successive, charters the Company 
had been authorized to raise troops and appoint, officers. 
But the more extensive scale on which the military operations 
of the Company were now conducted made necessary further 
legislation for the maintenance of military discipline. An 
Act of 1754 1 laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annual 
English Mutiny acts. It imposed penalties for mutiny, 
desertion, and similar offences, when committed by officers 
or soldiers in the Company’s service. The Court of Directors 
might, in pursuance of an authority from the king, empower 
their president and council and their commanders-in-chief to 
hold courts-martial for the trial and punishment of military 
offences. Tho king was also empowered to make articles 
of war for the better government of the Company’s forces. 
The same Act contained a provision, repeated in subsequent 
Acts, which made oppression and other offences committed 
by the Company’s presidents or councils cognizable and 
punishable in England. The AH. of 1754 was amended by 
another Act passed in 17(H) 

Charters The warlike operations which were carried on by the East 
and^758 India Company in Bengal at the beginning of the second 
as to ' p a ]f of the eighteenth century, and which culminated m 
Snof Clive’s victory'at Plasscy, led to the grant, of two further 
territory. chaTter8 t 0 the Company. 

A charter of 1757 recited that the Nabob of .Bengal had 
taken from the Company, without just or lawful pretence and 
contrary to good faith and amity, the town and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many persons trailing or residing 
within the limits of the settlement, and that the officers and 
agents of the Company at Fort St. Ceorge had concerted 
a plan of operations with. Vice-Admiral Watson and others, 
the commanders of our fleet employed in those parts, foi. 
regaining the town and settlement, and the goods and com- 


27 Geo. II, e, 9. 


* j Geo. IU, <\ 14. 
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moclities, and obtaining adequate satisfaction for their losses • 
and that it had been agreed between the officers of the Com’ 
pany ; on the one part, and the vice-admiral and commanders 
of the fleet, on the other part, assembled in a conned of war 
that one moiety of all plunder and booty ‘which shad be 
taken from the Moors ’ should be set apart for the use of the 
captors, and that the other moiety should be deposited till the 
pleasure of the Crown should be known. The charter went on 
to grant this reserved moiety to the Company, except any part 
thereof which might have been taken from any of the king’s 
subjects. Any part so taken was to be returned to the owners 
on payment of salvage. 

A charter of 1758, after reciting that powers of making peace 
and war and maintaining military forces had been granted 
to the Company by previous charters, and that many troubles 
had of late years arisen in the East Indies, and the Company had 
been obliged at very great expense to carry out a war in those 
parts against the French and likewise against the Xabob of 
Bengal and other princes or Governments in India, and that 
some of their possessions had been taken from them and 


since retaken, and forces had been maintained, raised, and 
paid by the Company in conjunction with some of the royal 
ships of war and forces, and that other territories or districts, 
goods, merchandises, and effects had been acquired and taken 
from some of the princes or Governments in India at variance 
with the Company by the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, ships, vessels, goods, merchandises, treasure, and other 
things as had since the charter of 1757 been taken or seized, 
or should thereafter be taken , from any of the enemies of the 
Company or any of the king’s enemies in the East Indies by 
any ships or forces of the Company employed by them or on 
their behalf within their limits of trade. But this was only 
to apply to booty taken during hostilities begun and carried 
on in order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 
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stilution of the United Kingdom of Great Britain and Ireland, 
wlioroon may depend in any derive f ho allegiance of any 
person to the Grown of (ho United Kingdom (/), <>r 

sovereignty or dominion of the Grown over any part of British 
India (m). 

( 3 ) The Governor-General in Council has not power, with¬ 
out the previous approval of dm .Secretary of .State in Council 
to make any law empowering any court, other dian a high' 
court within the meaning of this Digest («), to sentence to 
the punishment of death any of His Majesty’s natural-horn 
subjects horn in Europe, or the children of such subjects, or 
abolishing any high court within the meaning of this Digest ’(a). 

( 4 ) Any law made in accordance with this section controls 
and supersedes any other law or regulation repugnant thereto 

which may have been previously made by any authority 
in India (p). ' " J 

( 5 ) A law made in accordance with this section for His 
Majesty’s Indian Marine .Service does not apply to any 
offence unless the vessel to which the offender belongs is at 
the time of the commission of the offence wit,bin the limits 
a Indian waters, that is to say, the high seas between the 
Gape of Good Hope on the West, and the Straits of Magellan 
on the hast and any territorial waters between those 

((>) The punishments imposed by any such law as last, 
aforesaid for offences must he similar in character to, and not 
ui excess of, the punishments which may at, the time of 
making the law bo Imposed for similar offences under the 
Acts relating to .His Majesty’s Navy, except that, in the case 
of persons other than Europeans or Americans imprisonment 

Z tem r WXCWdi,lg f ° UrtC<Ul ’ VWU ' H w ^mrtation 

fo We or any less term may he substituted for penal servitude. 

- i “ *.< " 

0. 85)!"i".' j?£2l iin;— °' J “'“ **• •** <3 * 4 Will. IV, 

time to time to make ariir I « ^ ,< , )V( ' n ! or ”^ < ‘ n(Ta I ia Ootmcii from 

10 mak0 ttltloIe8 of war for tin- government, of the native 
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mine whether a particular territory is British or not, it may 
he necessary to look not merely to the powers exercised 
within it, but also to the manner in which, and the under¬ 
standings on which, those powers have been acquired and 
are being exercised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitions there will usually be no serious difficulty in 
determining whether what has been acquired is merely 
a right to exercise certain sovereign powers within a par- 


Conelu- 
slons as to 
extra-ter¬ 
ritorial 
powers of 
Governor- 
General. 


ticular tract, or whether there has been such a transfer of 
sovereignty over the tract as to convert it into British 
territory. 

The general conclusions appear to be :— 

1. The extra-territorial powers of the Governor-General of 
India are much wider than the extra-territorial powers of the 
Indian Legislature, and are not derived from, though they 
may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
within the territories of any State outside India is a question 
which depends on the arrangements in force with the Govern¬ 
ment of that State, and on the extent to which the powers 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

3. The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub¬ 
jects of the State within which the jurisdiction is exercised, 
but also to foreigners. 

4. The classes of persons and cases to which jurisdiction 
actually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 


agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 
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qualification for membership of the govomor-general's council is some¬ 
what different (s. 39). 

(d) This proviso, which is taken from the Act of 1793, is practically 
inoperative. 

Ordinary 52 . {i) JLI10 councils of the governors ol Matlrnn itiul Bom- 
Utivo 8 ' 8 ' bay llold ordiuar y meetings, that is l,o say, mootings for 
meetings executive purposes ; and legislative meetings, that is to sav 
and meetings tor the purpose ot making laws. 

S2us. O) The ordiuary members of those eouueils aro entitled (o 
be present at all mootings thereof (a). 

(a) This sootion does not reproduce any spooilio enactment, but 
represents the existing law. 


Procedure Hie foregoing provisions of fins .Digest with respect to 

dlfcrcnco tlle P roceduro in «a«e of a difference of opinion between the 
g 3 °P'“ on - g0vem0r ‘ s ° lleral and hk '“nmoH, and in ease of the governor- 
III, c. 52, general being obliged to absent himself from his eotuuvil by 
49 f ’ 48 ’ hidisposition or other cause, apply, with the necessary modi¬ 
fications, in the ease of a difference of opinion between ’the 
Governor of Madras or Bombay and his council, and in the 
case of either of those governors being obliged to absent 
himself from his council (a). 


(a) See stt. 44 and 46. Section 44 reproduces ji (J«»o. Ill 0 . < . 

ss. 47-49, as modified by 33 & 54 Viet t* j « ^ Tiw* 1 ...1 , ! 

nniiAo x 41 J ‘ u 5 * Ike last enactment 

applies only to the govomor-gonorars council, but, will be mm from 

the note to s. 44, docs not substantially modify the Act of (Jeo. 11 1. 


Business 
of Gover¬ 
nor in 
Council. 
1-33 Geo. 
Ill, c. 52, 
a. 39. 

S3 Geo. 
m, c.155, 

*• 7 9. 

~4 & 25 
Viet. c. 

67, s. 28.] 


54. (1) Ail orders and other proceedings of the Governor of 
Madras In Council and of the Governor of Bombay in Council 
must be expressed to be made by the Governor in Council, and 
must be signed by a secretary to the Government of the pro¬ 
vince, or otherwise as the Governor in Council may direct («) 

(?) S ° VOmors of Madl '“ mid Bombay respectively may 
make rules and orders for the conduct of business in their ' 
respective councils, other than the business at legislative 
meetings and every order made or act done in accordance 
with such rules and orders is deemed to be the order or tho 
act of the Governor in Council. 

( a ) &ee note on a. 43. 
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L-ieutmwtd-ilooermrships mid other Provinces. 

55 . (x) Tlxo provinces known juj Bengal («,), tj l0 United 

lroviuces of Agra and OudJi (6), tlio 1 ’unjab (<;), Burma (<;) 
xuid Eastern Bengal and Assam (a) two administered by 
lieutenant-governors. 

Every lieutenant-governor of a province in India is 
appointed by tiro governor-general, subject to the approval 
of JrliH Majoaty (d), 

(J) A lieutenant-governor must have been, at the time of 
his appointment, at least feu years in the service of the Crown 
in India (e). 

(4) Ihe Covernor-Ceueral in Council may, with the ap¬ 
proval of the fcSocretary of fcltnto in Council, declare and limit 
the extent of the authority of any lieutenant-governor (/). 

(a) By s. 10 of the Covomment of India Act, 1851. the Court of 
. neuters were authorized to declare that the Covemor-Couoral of 

B mll l.rn /l 10 ' b ° Wom ° r ° f U ‘° • L>TOsid ^^ of Port William in 
Bengal, but that a separate governor should bo appointed for that 

piosulonuy, and m that ease a governor was to bo appointed in like 
manner as the governors of Madras and Bombay, and the governor- 
geneials power ol appointing a deputy-governor of Bengal was to 
cease. But unless and until a separate governor of the presideney 


liouloJU- 
anl-go- 
vernoihs 
| 5 & (> 
Will, IV, 
<•* 5 -i n. 2 
H) & 17 

Viet, e, 95 
a. 10. 

17 & 18 
Viet, (.5, 

77 > 4- 

21 & 22 
Viet. e. 
106, H, 29. 


was se constituted, the Uovemor-Uenoral in Council might a^S 

lndinTT ? ^ wLo hlld bouu t011 yoars iu iS service in 

i Kha to be lieutenant-governor of suoli part of the territories under 

h : f residency ol Port William in Bengal as, for the time being, might 
1 ot bo under the Eioulonnnt-Covernor of the North-Western Provinoos. 

under U0 J ual ' lt ' uUu K 11 110w governorship was abandoned, and 

undoi the alternative power a lieutenant-governor of the Lower Pro- 
ymeos of Bengal (now oommouly known as Bengal) was appointed in 
1054. in Uotobor, 1905, a new provineo was formed by dotaehing 
the eastern par of Bengal from the rest of the provineo and uniting it 
■ with Assam under a lieutenant-governor. *Vcc Aet VII of 1905. 

> jP 10 houU'muit-govoruonihix> of the North-Western’ Provinces 
was ol earlier date than the iieuteuant-governorsliip of Bengal, and 
was eonstituted under an Aet of 1835 (5 & 0 Will. fV e. w) Tim 

jJjJ 4-.! ( 8 ' 3 'V llWl “ Ul ° CUvi8i ° U ° f Ul ° i>roaidwiu y of Bengal into 
William u ^' oal ^ uc i t > oa '.‘; ,w be styled the Presideney of Port 
If CW of °n-° r d0UCy f Agra - Tll ° Aot of ig 35 authorized 

durian 11,,. „ P u ! )c1 ? UM io aut P cad Ul0H “ provisions, and dirootod that 
V 1 0i aUH f ,uuawu Ul ° Covornor-Uenoral in Couneil might 
iiont any servant of the Company who had been ten years iifils 



























TABLE OF DATES 


(Ienekal History. 


1715- 74. Louis XV. 

1716- 20. Law’s 4 system.’ 

1720. {South Sea Bubble. 

1721-42. Walpole, Prime Minister. 

1725. .Death of Peter the Groat. 

1727. George II. 


1732. Colony of Georgia founded. 

1740-4. Anson’s voyages. 

1740-8. Wars of the Austrian ac¬ 
cession. 

1740-86. Frederick XI of Prussia. 
1744. Pelham, Prime Minister. 
1745-6. Rebellion in Scotland. 
1748. Treaty of Aix-la-Ohapelle. 


1754. Luke of Newcastle, Prime 
Minister. 


1756-61. The elder Pitt direets 
foreign policy of .England. 
1756-63. Boven Years’ War. 


India. 


1719. New French East India Com¬ 
pany. 

1722. Charles VI grants charter to 
Ostend Company. 

1725. Charter of Ostend Company 
withdrawn. 

1726. Municipal charters granted to 
Calcutta, Madras, and Bombay. 

Mayors’ courts established in each 
place. 

1728. Banish Company extin¬ 
guished. 

1731, Swedish India Company 
formed. 

1739. Invasion of India by Nadir 
Shah, 


1742. Aliverdi Khan, Nawab of 
Bengal. 

1746. Labourdonnais takes Madras. 

1748. English besiege Pondicherry. 

Madras restored to English by 
treaty of Aix-la-Chapelle. 

1749- 54. War of succession in the 
Carnatic. 

1750- 4. War between French and 
English Companies. 

1751. Clive seizes Arcot. 

1752. French surrender Trichinopoly. 

1753. New charters granted to Pre¬ 
sidency towns. 

1754. French recall Dupleix. 

Treaty of peace signed at Pondi¬ 
cherry, 

Mutiny Act (27 Geo. II, e. 9 ) 
passed for Indian forces. 

1756. Suraj-ud-doula becomes Na¬ 
wab of Bengal and (June) takes 
Calcutta. (BlackHoleMassacre.) 

Rupture between France and 
England. 

1757 (January). Clive recovers Cal¬ 
cutta. 

(June 23 .) Battle of Plassey. 

1758. Tally’s expedition reaches 
India.—Lally besieges Madras. 

Maratha invasion of Punjab. 


Ill] 


digest of statutory enactments 189 


appointment of a council for either or both of those provinces 
and whilst any such order is in force the governor of the pro¬ 
vince to which the order refers has all the powers of the 
Governor thereof in Council (d). 


. seems desirable to avoid the term ‘presidency,’ which dates 

Bu^th m British Lldia divided into three presidencies" 

, f 6 ovemments of Madras and Bombay occupy a position differ¬ 
ent from and superior to that of the other local Governments The 
governor is appointed by the Crown, and not by the govemoTLerah 
he is assisted by an executive council, and he retainslhe righ/of com¬ 
municating directly with the Secretary of State (above, s. 15). 

(b) o. g. to the control of the governor-general. 

Court ofr ? e A0t °V 858 the appointments were made by the 
Couit of Directors with the approval of the Crown. ^ 

exSciSf P ° Wer ^ by the A0t ° f l833> but has never been 


51.— (x) The ordinary (a) members of the councils of the Ordinary 
governors of Madras and Bombay are appointed by His “ embers 
Majesty by warrant under the royal sign manual. oils*! 0 ’ 111 " 

(2) The number of the ordinary members of each of the said 
councils is such number not exceeding three as the Secretary T&t 35 ' 
of State directs ( b ). Will, iv, 

(i) Every ordinary member of the said councils must be 5 ^’j' 7 A 
a person who at the time of his appointment has been for Viet, c? 
at least twelve years in the service of the Crown in India (c). 97 ’ S ‘ 8 ’ ] 

(4) Provided that if the commander-in-chief of His 
Majesty’s forces in India (not being likewise governor- 
general) happens to be resident at Madras or Bombay he is, [33 Geo. 
during his continuance there, a member of the governor’s m ’ c i S2 ’ 
council (d). S ‘ 33 ' J 

(a) The commanders-in-chief of the Madras and Bombay armies 
might be appointed, and, in fact, were always appointed, extraordinary 
members of the Madras and Bombay Councils. But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 Viet, 
c. 62). The term ordinary ’ is used in this section by way of dis¬ 
tinction from additional or legislative members (see s. 60). 

(b) The number was reduced from three to two in 1833, and is 
now two. 

(c) The qualification under 33 Geo. Ill, c. 52, s. 25, is twelve years’ 
residence in India in the service of the East India Company. The 



TABLE OF DATES 


XVII 


General History. 


1624-42. Richelieu lira! minister of 
France. 

1625. Charles I. 

1628. Charter grant ed to Massachu¬ 
setts Company. 

1632. Battle of Luizon.—Death of 
Gustav us Adolph us. 


1642- 0. Civil War in England. 

1643- 1715. Louis XIV. 

1648. Peace of Westphalia.—End of 
Thirty Years’ War* 

1640. Commonwealth. 

1651. Navigation Act. 

1651-4. First war between England 
and Holland. 

1652. Dutch East India Company 
establish a station at the Cape. 

1653. Oliver Cromwell, Protector. 
1655. Capture of Jamaica. 


I860. Charles XL 
Navigation Act renewed. 


1604. New York taken from the 
Dutch. 

1865-7. Second war between Eng¬ 
land and Holland. 

1067. Treaty of Breda. 


1072-4. Third war between Eng¬ 
land and Holland. 


India. 


1623-4 (February). East India 
Company authorized to grant 
their officers power of executing 
martial law. 

1628-58. Shah Jahan. 

1634. English permitted to trade 
throughout the dominions of 
the Mogul. 

1039. Madras bought by East India 
Company. — Fort St. George 
built. 

1640. East India Company’s factory 
at Hugli. 


1657. Cromwell’s charter to East 
India Company. 

1058. Madras made independent of 
Bantam. 

1058-1707. Aurangzcb. 

1661. English get Bombay as part of 
dowry of Catherine of Bra- 
ganza. 

(April 3 .) Charles II grants char¬ 
ter to East India Company. 

1664. Sivaji becomes Raja of Mara- 
tlias. 

Defence of Surat against Sivaji. 

French East India Company 
(Colbert’s) established. 

1609. Charles II gives Bombay to 
East India Company. 

1677. Charter granting Company 
powers of coinage. 

1079. Aurangzeb at war with the 
Rajputs. 

1080. Death of Sivaji. 

1681. Bengal made a separate pre¬ 
sidency. 


XLMCRT 


I) 





124 


GOVERNMENT OF INDIA 


[ch. 

tive examinations were framed by Lord Macaulay’s committee 
in 1854, and have since been modified from time to time. 
Under the existing rules the limits of age for candidates are 
from twenty-one to twenty-three. Successful candidates 
remain on probation for one year, and then have to pass an 
examination in subjects specially connected with their future 
duties. If they pass, they receive their appointments from 
the Secretary of State. Probationers are encouraged by a 
special allowance of £100 to pass their probationary year at 
a University or College approved by the Secretary of State. 

The Indian Civil Service Act, iS6t (24 & 25 Viet. e. 54), 
whilst validating certain irregular appointments which had 
been made in the past, expressly reserved in the future to 
members of the covenanted service all the more important 
civil posts under the rank of member of council in the regula¬ 
tion provinces. The schedule of reserved posts, which is 
still in force l , does not apply to non-regulation provinces, such 
as the Punjab, Oudh, the Central Provinces, and Burma, where 
the higher civil posts may he, and in practice often are, filled 
by military officers belonging to the Indian Army, and others. 

An Act of 1870 (33 Viet. c. 3), after reciting that "it is 
expedient that additional fatalities should be given for the 
employment of natives of India, of proved merit and ability, 
in the-civil service of Her Majesty in India,’ authorized the 
appointment of any native of India to any office, place, or 
employment in the civil service in India,, without reference to 
any statutory restriction, but subject to rules to be made by 
the Governor-General in Council with the sanction of the 
Secretary of State in Council A 

Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lytton’s 
government in 1879. The intention was that about, a sixth 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India, appointed under these 
rules; and for the purpose of giving gradual effect to this 
.Digest, H. 93. ’’ Ibid. 94. 



198 


GOVERNMENT OF INDIA 


statutory description is ‘ tlie Governor-General in Council at meetings 
for the purpose of making laws and regulations.’ It was constituted 
by the Indian Councils Act, 1861, in supersession of the legislative 
body established under the Act of 1853, and its constitution was 
modified by the Indian Councils Act, 1892 (55 & 56 Viet. c. 14). 
The qualification of residence in India was added bv the Act of 
1892. J 

(b) The number under the Act of 1861 was not less than six nor 
more than twelve. It was increased by the Act of 1892. 

(c) As to the effect of these regulations, see above, pp. 11 5, 116. 

places of d ^ ® ie le § islative meetings of the governor-general’s 

St e C , 0UnCiI are lleld at such times and places as the Governor- 
[24 & 25' General in Council appoints (a). 

67, s. 17.] ( 2 ) su °l 1 meeting may he adjourned by the governor- 

general, or by the person presiding at the meeting if so 
authorized by the governor-general (5). 

JlolS? 6 the meetin « s are held at Calcutta and Simla. There 
me no legislative sessions, but meetings are held whenever it is con- 

SSfrJTfd A n Bm “ » - passed 

Sts pas ed “ ^ ° f b “ as * 4 ped. AH the 

" “ mb “* d fa 

evercisable°hv the ° onverd ® nt to ma ke the power of adjournment 
exercisable by the person presiding, without further authority. 

tion of ^ e ' er ^ legislative meeting of the governor- 

mSrfr C0UnCU the S overnor 'genei'al, or the president of 
®° Ve ^ 0r ;S eneral ’ s council («), or some other ordinary 
Viet. c. 67, “ n er 0 4 e governor-general’s council, and at least six 
s. 15.] 0 her members, ordinary or additional, of that council, must 

oe present. 

.bilt\rpZLT, , 7 ‘ ke “ w. 

if tw • P of the governor-general’s council, or 

“ "° pres,d »“. » H president i» absent the 

T* ° f ** *"”**--* oo’u 

piesent at the meetmg presides. 

( 3 ) The person presiding at a legislative meeting of the 
Sovernor-general’s council has a second or casting vote 

(«) See s. 45 . , 
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The Board of Control was formally abolished. Wit h respect 
to contracts and legal proceedings, the .Secretary „f ,st al)l in 
Oouneil was given a quasi-corporate character for (he purpose 
of enabling him to assert the rights ami discharge the liabilities 
devolving upon him as successor to the Hast India Company k 
It has been seen Unit under the authority given by various The 
Acts the Company raised and maintained separate militarv V u,im ‘ 
of U,„i,. Tl „ |>( ,, 01 , Biii( , (i> ||ii kb ^ 

whilst m India, were governed by a separate Mutiny Act, 
perpetual m duration, though re-enacted from time to lime 
with amendments The Company also had a small naval 
iorco ' once known as the Bombay Marine, but. after ,«*, nH 

the Indian Navy, 


I he Act of 185,S transferred to I he service of the Crown all 
fhe naval and military forces of the Company, retaining, how- 
ever, their separate local character, will, the same liability fo 
local service and the same pay and privileges as if I hey were 
m the service of the Company. Many of fhe European'troops 
infused to acknowledge the authority of Parliament to make 
tins transfer. They demanded re-engagement ami bounty as 
a condition of the transfer of their services • and, falling to 
get those terms, were offered their discharge. 

In i860 the existence of European troops as a, separate 
Wee was put, an end to by an Act (,j & , 4 Viet, e ,00) 
winch, after muting that if. is not expedieni that a separate 
European force should he continued for the local service of 
Her Majesty in India, formally repealed the enacfmen.s by 
wine), the .Secretary of Stab* in Council was authorized to 
givv directions for raising such forces. 

In i8()i the officers and soldiers formerly belonging to (he 
( ompany’s European forces were invited to join,'and many 

IMgCMi» H. J5. 

I lie lirn(. ..I tlieso ArlH was an Ad, of 1 -. 1 1 ■ ,, 

liiNt was an Act, of i.Sij? (& ,, Vicl , m' w 1 ’ m " llu ' 

(l(> & > 7 Viet. c. ,|,S). " ' ‘ *’ "‘ ilH in IS.-. ; 

....- h«u jssisr; .. 
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In I In- bmw .v,tr wm lamnl (In, A ,. ( lS () 

( M * 40 ViH. r. whirl, auUwriml ^ u , ^ 

the title o( Kmpress of I mlia.. 

Tho Indian Salima and Allowances Act, 1880 (4 j & u 
VuT. c. j) enabled the .Secretary of .State to regulate by ordm 
certain salaries amt allowances which luwl been previously fixed 
by statute ” 

'i’lu' Indian Marine Service Act, ,884 (47 & 4* Viet. c. ;8), 
enabled (In- (Jnvernord tenoral in Council to legislate for main- 
taming discipline 1.1 a small marine establishment, called Her 
Majesty s Indian Marine Service, the members of which were 

no.her under t he Naval I Hscipline Act, nor under ..he Merchant 
Shipping Acts 

Th " <W ’ U ' iI ° f I^'duetion Aid, 1881) (5, & 55 Viet 

c. < >,*>)• authorized the Secretary of State to abstain from tilling 

vacanc.es u. the Council of India until the number should 
In* nuiu(‘(‘(l |o I 

The Indian ^ Councils Act, ift,,* ( 55 & 5() V ict. c. I4 ), 
authorized an increase in the number of the members of the 
Indian legislat i\e councils, and empowered the Covernor- 
(mneraJ m Council, with (In' approval of the Secretary of 
btate in Council, to make rules regulating the conditions 
under which these members are to be nominated". At 
. t,U ' 7'“‘ ,im '\ ,lw ‘ Art relax,Hi the restrictions imposed 
; V <Ius A ‘; t ol IlSot "" the proceedings of the legisla¬ 
tive councils by enabling rules to be made authorizing 
the discussion of the annual financial statement,, and the 

nMcing of quest ions, under prescribed conditions and re- 

str’ictluim. 


The Act also cleared up a doubt as to the meaning of an 
enactment, in the Indian Councils Act of i8bi, modified some 
° f tllw of that. Act about the oflice of ‘additional 

members ’ of legislat ive councils, and enabled local legislatures, 
with the previous sanction of the governor-general, to repeal 

1 Sim* km* Hu, f I 3, a See ibid. 63. 

' Hire ibid, 60, 71, 73, 
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?"£: (2) No ,0 “' n ' ,v ™ n< '"‘ nmy m»k,. or ™„„ ,„ lv oriI( , . 

m. o. «* commencing h«rtiliti<„ or levying w „, „eg„ t j a ,,„ „ , 

,3G,o. mr of f~* or other treaty ,„,y Mlm , . * 

»4:a f*“ ( “" P ‘ ta “““ » f »»«™ emergency „ 

ft?* d T''7!' e " H ; “ H ’“ ra N,1(, li hoetiMic, 

IV, c. 85, or treaty), unless in pursuance of <..\*p rm4 t 

- * W Goveruor-ttenoml in .. . ..^ ^ 

and every such treaty must, if poHsiWo. contain a ^ 
subjecting the same to tin. ratification or rejection of T 
Governor-General in Council. ' ' le 

( 3 ) The authority of a local Government is not superseded 
by he presence m its province of the governor-general <?A 
(a) The expression ‘local Government' i„ defined bv H 
a governor m council, licutenant. K „vern„r or eh ef U4 !°. ,neai1 

By the Indian General OlauBCH \cl (X „r T « ^ , ( ;° m *»wwonor. 

the person authorised by £ Z idLm 1' 
m the part of British India in which (he Art , w " g0VWmnent 

operates, and to include a chief commissioner U l ■ |,0 .° W'«» 

Governments, see above, p, n,f. * * ' oxmti ng local 

(5) This section reproduccH (Min.clint'ii<H u liu.ii t* i i 

ments of Madras and Bombay, and wore passe, ’ 1 to tt ’ tlu \ (!ov( '™- 
maintaining proper control by the Govermne, ( of I ‘ jt ‘ (!(l ° f 

Governments of the two other presidencies V f ^ <>VW ' tllB 
stances of the present day aro widely different Son/’" fT) ' <! ' TO ' m " 
of the enactments reproduced are 'Luffed »« u ' °f ' |,rovisioiw 
necessary by the existence of Meimmhie ^ h< < ' n ni,wl ° uu ‘ 

considered necessary to reproduce tl„. / ’ h,m »«><■ heen 

to suspend a local QOTemmenh "" 1 W ° f * ,H> 



Govern¬ 
ments of 
Madras 
and 

Bombay. 
[33 Geo. 
Ill, c. 52 , 

s. 24 . 

3 & 4 
Will. IV, 
0 . 85 , ss. 

57. 
fc 22 
Viet. c. 

06 , s. 29 .] 


Governments of Madras and Bomba,,. 

50.—( 1 ) The provinces (a) of F ()r( , <Sf OW.rL .,.,1 ,, , 

are subieet +n +1 • • ' aud Bombay 

subject to the provunoiw embodied iu this 1 )!««<• an 

administered by the Governors in Gounod M ( t 

^vzix:: txxt 
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territorial revenues up to Marcli 1 in that year, and then 
former privileges were extended until three years’ notice after 
March 1, 1791. By the same Act they were authorized to 
pay a dividend of 8 per cent, out of their clear piofits, hut 
three-fourths of the remainder were to go as a tribute to the 
public. 

By way of repayment of the military expenses incurred by 
the State on their behalf, the Company were required to pay 
two lacs of rupees annually for each regiment of x,ooo men 
sent to India at the Company’s desire. The Act further 
authorized the Company to enlist soldiers 1 , and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle¬ 
ments without a special licence. 

Two Parliamentary committees on Indian affairs were 
appointed in the year 1781. The object of the first, of which 
Burke was the most prominent member, was to consider the 
administration of justice in India. Its first fruits were the 
passing of the Act, to which reference has been made above, 
for further defining the powers of the supreme court. But 
it continued to sit for many years and presented several 
reports, some written by Burke himself. The other committee, 
which sat in secret, and of which Dundas was chairman, was 
instructed to inquire into the cause of the recent war in the 
Carnatic and the state of the British government on the 
coast. This committee did not publish its report until 1782, 
by which time Lord North’s Government had been driven 
out of office by the disastrous results of the American war, 
and had been succeeded by the second Rockingham ministry. 
The reports of both committees were highly adverse to the 
system of administration in India, and to the persons re¬ 
sponsible for that administration, and led to the passing of 
resolutions by the House of Commons requiring the recall 
of Hastings and Impey, and declaring that the powers given 

1 This was the first Act giving Parliamentary sanction to the raising of 
European troops by the Company. Clodo, Military Forces of the. Crown, i. 269. 
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inonii of a lieutenant-governor for the \or(li-Western j 
vinces \ The project of establishing an executive council f,, r 
the Bengal and North-Western Provinces was almndoiic.) 

An Act of 1840 (.5 4 ^ icf. c. 37) consolidated ami amended 

tlio Indian Mutiny Ads, and empowered the < ; nv , r - 
General in Council to make regulations for (he Indian \ avv 
An Act of T.84S (tr & 13 Viet. e. gi) enacted for India, « | uw 
of insolvency, which is still in force in the presidency towns. 
Charter In 1853. during t he governor-generalship of Lord Dnlhousie, 
I8 5 y it became necessary to take steps for renewing the term of 
twenty years which lmd been created l.y tin- Act ,,f ,s. 
accordingly the last of the Charter Acts ( to a Viet.’e.'od 
was passed in Mud. year. 


It differed from the previous Charier Acts b v n „, ,; N ; 
any definite term for the continuance of the powers i )U ) 
simply providing that, the Indian territories should remain 
under the government, of the Company, in trust f, ir 
Crown, until Parliament should otherwise direr) 


the Act reduced the number of (he directors of the ( ;mv 
from twenty-four to eighteen, and provided Unit -,iv of these 
should be appointed by the Crown. 

It continued indefinitely, until Court of Directors and 
loard of Control should otherwise direct, the ,suspension of 
the division of the Bengal Presidency contemplated h v (he 
Act of 1835, hut authorized the appoint ment of a separate 
governor for that, presidency, distinct fro,,, the Governor- 
general * However, the Act went on to provide that, unless 
and unhl this separate governor was appointed, the Court 
of Directors and Board of Coni roi might authorize theappoinh 
ment of a heutenantgovornor of Bengal. The power of 
appointing a separate governor was mw.,- |, m „g|„ into 


,. U10 nurt appointment. was muUr in 

of Bengal! £ daring’^M^nslucnribo^Tr''' 1 "[ 'f"' ‘ 

W« functions in tin."atfer ,,l Si !Z Z S? 

See the evidence of Sir llcrlicr-l n i ' 1 01 t,it ' iuhr1 ' he. cotm.-il, 

select committer of the House nf l.urill'in'i;' ; 1 '" " ' ' Vl,ll "“ ,hp 
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JUKI for increasing and further defining (hr powers of 
mtendcnee and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subjwt to tlio 
approval of the Crown in the case u f (ho higher offices, and of 
the Board of Control in certain other eases. 

The number of king’s troops to be paid for ouf „f ,.),<■ 
Company’s revenues is not, to exreed *,,nou, except in rj ,se 
ol spec, a,1 requisition. In order in remove doubts it is 
expressly declared that, the Covernmcnt in India tnav make 
laws, regulations, and articles of war for their native'troops 
and provide for tin' holding of courts-martial. 

The local Covernrneuts a,re also empowered to impose taxes 
on persons subject to the jurisdiction of (he supreme court 
and to punish for non-payment. 

"Justices of the peace are to have jurisdiction in eases of 
assault or trespass committed by British subjects o„ natives 
ol India,, and also in eases of small debts due to natives from 
British subjects. .Special provision is made for the exercise 
ol jurisdiction in criminal eases over British subjects residing 
m<nv thl '" <*» »<iles from a presidency town; and British 
sub,(nits residing or t rading, or occupying immovable property. 
>»ore than tea miles from a presidency I own are to be subject 
to the jurisdiction of the local civil courts. 

And, finally, special penalties are enacted for theft forgery 
perjury, and coinage, offences, the existing provisions of’the 
common or statute law being apparent ly considered insufficient 
tor dealing adequately with these offences. 

The imperial legislation for Indiadurmgthe interval between I 
I' I ia,nd iS.udoos nut, present many features of importance \"T 
An Act of id 14 ' removed doubts as to the powers of !*,' 
Indian Covermnent to levy duties of customs and other taxes. 

.»*.arris 

' 54 dee. Ill, e. ro 5 . 
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; Ul 0,lKHM ' S ° m ‘ thom ilud ta givo thorn power and authority 
hy ooinmiKHion under their common Heal or otherwise, to 
eontmuo or make pence or war with any people that are not 
Chrwtiaiw, in any places of their trade, as shall be for the 
mast advantage and benefit of the said tiovemor and Com¬ 
pany, and of their trade.’ They were further empowered to 

e ‘ Wt> fort " ,ical ' ious ' a,ld mr Pl )1 .y them with provisions and 
ammunition, duty free, 1 an also to transport and carry ovor 
such number of men, being willing thereunto, as they shad 
tlunk tit,’ 1,o govern them in a legal and reasonable manner, 
to punish them for misdemeanour, and to fine them for breach 
oidus, Ahoy might seize unlicensed persons and send 
them to England, punish persons in their employment for 
olleneoH, and m ease of their appealing against the sentence 
seize them and send thom as prisoners to England, there to 
receive such condign punishment as the merits of the offenders’ 

cause should require, and the laws of the nation should 

allow. 

With regard to the administration of justice, nothing Arraj 
appears to have been done towards carrying into effect the m « n * 1 
provisions of the charter of 1661 JaJJLtho year 1678. At 
Madras, which was at that time the chiefs the Company’s Mach? 
settlements in India ', two or more officers of the Company 
used before 1(178 to sit as justices in the ‘ choultry ’ to dispose centu 
of potty eases, but there was no machinery for dealing with 
serious crimes 

In 1678 the agent and council at Madras resolved that, 
under the charter of 1661, they had power to judge all persons 
living under them in all cases, whether criminal or civil 5 
according to the .English laws, and to execute judgement 
accoi dingly, and it was determined that the governor and 
council should sit in the chapel in the fort on every Wednesday 
and Saturday to hear and judge all causes. But this high 

llio settlement of Madras or Fort St. George had been erected into 
a Presidency in 1651 . 

,J See Wheeler, Madras m Olden Times. 
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! /r ' 7 "' < ' 0,0m '' ° r !U ’ V of ""' m - hr . . from 

holding office, or employment un<loI . t i w , , , 

J lio pohcy of freely admitting natives of India to a share 

r th ; uf th <‘ <'<»»“ry inns never |, wn ^ 

broadly or emphatically enunciated. 

And finally, Mm (lovomor.<'lt>imml in Council was required 
forthwith to take into consideration Mm moans of mitigati.m 
>0 sfato of slavery, and of amoliorating tin- condition of 
slaves, and of oxtingnishing slavory M.roughout „ 1( , lmVmn 
territories so soon as such extinction should ho practicable 
a-ul safo, find to prepare and submit to the Court of 
-ootors drafts of laws on the subject ■ , n p,,, m , in<f 
fhes(‘ draffs due regard was to be had to the laws of 
ilU ' rmH >UHl fHtlmmamt heads 

The sections of the AH. which follow these broad declara- 

, 10Il . H 1UV <0n, ’ <,riu ‘ d with rcgula,(Jons rclatim- 

U> ibt ' establishments in India, ami inercasiim f he 

number of bishoprics to three, ami with regulations for the 

of Ilmloyhory, 

Aid of I.S.U. as sent md to India, was aeconrpanied 
l>y hu explanatory dispatch from the Court of Directors whi.d, 
according to a tradition in the India. Ofliee, was drafted by 
dames Mill". ■ 


During the twenty years’ interval between the Charter Act, 

<> u i i and that, of l«5.j there was very little Parliamentary 
legislation on India,. ■ 

An Aid, of 18,55 (5 & b Will, IV. e. 5 ,) suspended the pro- 
•Sions o- . ic Aid of 18 ; ; as to the division of the Presidency 
of Bvngal into two presidencies •=. an< | anthoriml'(he appoint'- 

Mr. f,‘ "/ IV,,,U V ‘"^ also 

.* Minute,. 1 !;.; ,r — f ^ 

■' sz%t rcc p - ** 

was continued until (lie r ir , ’ iK ' '* } <1,IS NiiH|«.nsion 

'>d.«Twi,,e dire,,,. ‘ i ’"' 1 should 


IC'tfinIn- 
t ion 

del wcon 
HU(l 
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court wan not lo nu]HTH<'d<' I ho juuiioi'h o) tin' elimtlliv. will* 
were still to hoar and decide petty canes*. 

Grant of In the meantime the port and inland of Bombay, which 

Bombay j ia( i j n l()()I | )mi (,, the Britmh Crown an a part of f he 

1 o tile 

Company, dower of Catherine of Braganza, vv ere. hy a charter of ini »o, 
granted to the East India Company to hr held of the Crown, 

‘ an of the Manor of tlreenwieh in free ami common wireagr,' 
for the annual rent of £io. 

And hy the name (‘barter the Company were authorized to 
take into their nor vice such of the king's officers and soldiers 
as should then he on the island, and should he willing to serve 
them, The officers and men who volunteered their sere ire;* 
under this power became the cadets of the Coat puny'a * i»t 
.European Regiment, 1 or * Bombay Fusiliers,' afterwards the 
103rd Foot. 

The Company were authorized, through their court of 
committees, to make laws, orders, ordinances, and constitu¬ 
tions foi the good government and otherwise* of tin* port and 
1 island and of the inhabitants thereof and, hy their governors 

^ and other officers, to exercise* judicial authority, and Inm* 

power and authority of government or command, in f In* 
island, and to repel any force which should attempt to inhabit 
4 its precincts without licence, or to annoy the inhabitants, 
Moreover, the principal governor of the island was empowered 
4 to use and exercise all those powers and authorities, in eases 
of rebellion, mutiny, or sedition, of refusing to serve in wars, 
flying to the enemy, forsaking colours or ensigns, or other 
offences against law, custom, and discipline militan, in us 
largeand ample manner, to all intents and purposes whatnoex ei\ 
as any captain-general of our army by virtue of his office 1ms 
used and accustomed, and may or might lawfully do, 1 

The transition of the Company from a trading association 
to a territorial sovereign invented with powers of civil and 
military government is very apparent in these provisions. 

.Further attributes of sovereignty were soon afterwards 
conferred 







" "isrouioi. intk„i>u.ti..n , 9 

....... 

.. '*«..i,^ ; "*■* tx 

; m f' "“» k «'■ .... M ’ ;r , r‘ v s“« 

... A mim, " 

jiJljA«ltis IumI l.m, .■NUt,liNli,,<l ,U At i 4 c.lluqp, ol 

,,,, , s u a <- *>-MtdrnH Homo v^ara imr,*,.,* 

i he oommiMHionerH seal from (Surat 1 to t,,i.‘ 
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) civil law, and two assistants, 5 to be appointed by the Company. 
The court was to have power to hear and determine all cases 
of forfeiture of ships or goods trading contrary to the charter, 
1 also all mercantile and maritime cases concerning persons 
! coming to or being in the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
; high seas or in any of the regions, territories, countries or 
j places aforesaid, concerning any persons residing, being, or 
j coming within the limits of the Company’s charter. These 
j cases were to be adjudged and determined by the court, accord- 
I hig to the rules of equity and good conscience, and according 
to the laws and customs of merchants, by such procedure as 
they might direct, and, subject to any such directions as the 
judges of the court should, in their best judgement and 
discretion, think meet and just. 

The only person learned in the civil law who was sent out 
to India in pursuance of the charter of 1683 was Dr. John 
St«_John . By a commission from the king, supplemented 
by a commission from the Company, he was appointed judge 
of the court at Surat. But he soon became involved in 
disputes with the governor, Sir John Child 1 , who limited his 
jurisdiction to maritime cases, and appointed a separate judge 
for civil actions. 


At Madras, the president of the council was appointed to 
supply the place of judge-advocate till one should arrive. 
But this arrangement caused much dissatisfaction, and it 
was resolved that, instead of the president’s accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge-advocate, causes should 
be heard under it as formerly in accordance with the charter 


of 1661. 

Charter of In 1686 James II granted the Company a charter by 
which he renewed and confirmed their former privileges, and 
authorized them to appoint 4 admirals, vice-admirals, rear- 
admirals, captains, and other sea officers 5 in, any of the 
1 A brother of Sir Josiah Child. 
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Charter of Accordingly the charter of 1687, which established a 
municipality and mayor’s court at. Madras, proceeds from 
the Company, and not from the Crown. If recites Mite 
approbation of the king, declared in His Majesty's Cabinet 
Council 1 the eleventh day of this instant Herein herd nml 
then goes on to constitute a mtmiripalily according to I lie 
approved English type. The municipal corporation m to 
consist of a mayor, twelve aldermen, and sixty or more 
burgesses. The mayor and aldermen art' to have power to 
levy taxes for the building of a. convenient town house or 
guild hall, of a public gaol, and of a school-house 'for the 
teaching of the Gentnes or native children to speak, read, 
and write the English tongue, and to understand arethmet irk 
and merchants’ aceompts, and for such further ornaments 
and edifices as shall be thought, convenient for the honour, 
interest, ornament, security, and defence' of tin' corporation, 
and of the inhabitants of Madras, nml for the payment of 
the salaries of the necessary municipal officers, including 
a school master* The mayor and aldermen are to be a court 
of record, with power to try civil and criminal causes, and 
the ipayor and three of the aldermen are to he justices of the 
peace. There is to he an appeal in civil and criminal ruses 
from the mayor’s court to c our supreme court of judicature, 
commonly called our court* of admiralty.’ There is to he 
a recorder, who must be a discreet person, skilful in the laws 
and constitutions of the place, and who is to assist the may or 
in trying, judging, and sentencing causes of any considerable 
value or intricacy. And there is to he a town clerk and clerk 
of the peace, an able and discreet, person, who must always 
be an Englishman bom, but well skilled in the language of Kmt 
India, and who is to he esteemed a notary public, 

Nor are the ornamental parts of municipal jiiV forgotten. 

‘ For the greater solemnity and to attract respect and rev er- 



Ihis formal recognition of the eimienee. of n enhiaet it u ti f mll . 

r^To T St , But otewmo tho eahhuvf. rmroeil of ms; wiih n very 
diffeient thing from the cabinet oouncii of (ho pmuml 
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onco from, the common ■nfwn'lA 5 +1, 

carried before him r ’ ° ma, *^ 0r 38 * a ^ays have 

Place of T.ZblTZ ", 8 °“ ““ h “" ” «tt» 

feet t u • \ ° S1 Ver maces no ^ exceeding three 

IT * “ 11 leneth ’ ™ d «“ «d aldeml m “ 

II \* l ' r '™ TOoh soIemn occasions wear scarlet serge gowns' 

iTe ° M '° tm M faSM °”- ”“>■ « chaU be thought 

«t eonveruent for that hot country.' The burgesses are 

mTT °T 10 °‘’ 40 ™ r WWt6 ‘ P d »”8or other silk gown,! 

“ZTZTT ”“ y0t f ‘ ddetm ‘ n “» '*° W “> d f »r ever 

H ttaok . I™"’ PrMeg * ° f h * Ti « ^““c and 
l ttysolsr born oyer them when they walk or ride abroad 

on these necessary occasions within the limits of the said 

corporation, and, when they go to the guild hall or upon any 

other solemn occasion, they may ride on horseback in the same 

0I*( er as js used by the Lord Mayor and aldermen of London, 

1 laving their horses decently furnished with saddles, bridles' 

and other trimmings after one form and manner as shall be 

devised and directed by our President and Council of Fort 
fit. George. 5 


The charter of 1687 was the last of the Stuart charters Com- 
affeoting the East India Company. The constitutional P a 3 “U i( 
history of the Company after the Revolution of 1688 may 
he appropriately ushered in by a reference to the resolution 
which was passed by them in that year. 

‘ The increase of our revenue is the subject of our care as 
much as our trade ; ’tis that must maintain our force when 
twenty accidents may interrupt our trade; ’tis that must 
make us a nation in India ; without that we are but a great 


number of interlopers, united by His Majesty’s royal charter, 
fit only to trade where nobody of power thinks it their 
interest to prevent us ; and upon this account it is that the 
wise Hutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
revenue, for one paragraph they write concerning trade.’ 


1 Umbrellas and parasols. 
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far as they were suitable to the circumstances of the country \ 
And when the Punjab was annexed the view taken was that 
the Governor-General in Council had power to make la ws for 
the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the Crown 
foi what are called Crown Colonies. Provinces in wlriolx this 
powei was exercised were called c non-regulation provinces ’ to 
distinguish them from the c regulation provinces/ which were 
governed by regulations formally made under the Charter 
Acts. A large body of laws had been passed under this 
powei 01 assumed power, and in order to remove any doubts 
as to their validity a section was introduced into the Indian 
Councils Act, 1861, declaring that no rule, law, or regulation 
made before the passing of the Act by the governor-general 
01 certain other authorities should be deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Charter Acts 2 . 

The power of legislation which had been taken away from 
the Governments of Madras and Bombay by the Charter Act of 
1833 was restored to them by the Act of 1861. The councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of the advocate-general 
and of other members nominated on the same principles as tlie> 
additional members of the governor-general 5 s council : b No 
‘ line of demarcat ion was drawn between the subjects reserved 
foi the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature in certain 


* Chesney’s Indian Polity (3rd ed.), pp. 58, 64. 

- Indian legislation subsequently became necessary for the mu-nose of 
ascertaining and determining the rules which had been thiu> Sw 
in general terms. See Sir James Stephen’s speech in the Legislative 
Council m the debate on the Punjab Laws Acts, March 26, 187^ and'the 

S aP 2 i4-2°f ibUt6d ^ t0 ^ W ‘ Hmter ’ S Uf& ° f L ° rd vol.'ii.’ 


3 These provisions have also been modified by the Act of tSq- 
Digest, ss. 71,76, 77 J 


.See 
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cases, and ail Acts of the local legislature required the sub¬ 
sequent assent, of the governor-general in addition to that, 
of the gee,rotary of State, and were' made subject to dis¬ 
allowance by the Crown, as in the ease of the governor- 
general's council. There wore a,Iso the same restrictions on 
the proceedings of the local legislatures h 
The governor-genera! was directed to establish, by procla¬ 
mation, a legislative council for Bengal *% and was empowered 
to establish similar councils for the North-Western Provinces 
and for t he Punjab b These councils wore to consist of t he 
lieutenant-governor and of a, certain number of nominated 
councillors, and were to bo subject to the same provisions 
as the local legislatures for Madras and Bombay. 

The Act a. I so gave power to constitute now provinces for 
legislative purposes and appoint new lieutenant governors 
and to idler the boundaries <>1 existing provinces h 
The amalgamation of the supreme and sadr courts, that is Indian 
to say, of the courts representing the brown and (he (dmpany MilirVs 
respectively at the presidency towns, had long been in eon- Ar! * 1X01 
temptation, and was carried into effect by the Indian High 
bonds Act, nSfu 

By this Act the Queen was empowered to establish, by 
letters patent high courts of judicature in balcntta, Madras, 
and Bombay, and on their establishment the old chartered 
supreme courts mid the old % Sadr Adaiat 1 bombs were to 
be abolished, the jurisdiction and the powers of the abolished 
courts being transferred to tin* now high courts, 

Bach of the high courts was to consist of a chief just ice 
and not more than fifteen judges, of whom not less than one- 

1 Sets note 4, p, a >• >, 

A legislative council lor Bengal wan established by a proclamation ol 
January tS, 1H02. 

A leg mint ive council wan eat a I dialled for the North-Western Provinces 
and Oudh (now baited Pro vincas of Agra and Oudh) in 1SK0, and for the 
Punjab in 1X07. 

‘ Ha 47 * h. 74. ' .\; Si 25 Viet, 0, taj. 

d’fic lot I era -patent, or charters now in force with respect, to these three 
high courts bear date December 28, 1 Ho5. 
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third, including the chief justice, were to be barristers* and 
not less than one-third were to be members of the coverrented 
civil service. All the judges were to .be appointed t>y and 
to hold office during the pleasure of the Crown. Tlie high 
courts were expressly given superintendence over, and power 
to fiame rules of practice for, all the courts subject to their 
appellate jurisdiction l . 

Pover was given by the Act to establish another digit 
court, with the same constitution and powers as the high 
courts established at the presidency towns 
S' The lndian High Courts Act of 1861 dosed tlie .series 
1861. constitutional statutes consequent on the transfer of the 

government of India to the Crown. Sucli Acts of Parliament 
as ha\ e since then been passed for India have done little more 
than amend, with reference to minor points, the Acts of 1858 
and 1861. 


( The Indian HighCourts Act, 1865-, empowered the Governor- 
General in Council to pass orders altering the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States. 

Another Act of the same year, the Government of India 
Act, 1865 , extended the legislative powers of the governor- 
general’s council to all British subjects in Native States, 
whether servants of the Crown or not 5 , and enabled, tlie 
Governor-General in Council to define and alter, by proclama¬ 
tion, the territorial limits of the various presidencies and 

lieutenant-governorships 

The Government of India Act, 1869 -, vested in the Secretary 
of State the right of filling all vacancies in the Council of 
India, and changed the tenure of members of the council 


3 See Digest, ss. 96-103. 

in'iSfifi 6 'Tt Under 1 . t ^, S P ,° Wer a high oourt was established at Allahabad 
„ h is probable that the powei was thereby exhausted. 

28 & 29 Viet. c. 15. Digest, s. 104. 

28 & 29 Viet. e. 17. 

6 Ibid. 57. 


5 See Digest, 3. 63. 

7 32 & 33 Viet. c. 97. 
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f Tom . tenure during good behaviour to a term of tm 
J-t also trnnaferrM to tire Crown from the Secretary of State 
ouncrl the right of filling vacancies in the offices of the 

members of the councils in India. 

,, T1 ! e I ; lC l ian Co,incils Act > 1869 still further extended 
egislative powers of the governor-general’s council by 
evirablmg it to make laws for all native Indian subjects of Her 
ajeaty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
H'gislaturo was made by the Government of India Act, 187.0 * 

, boeu SOen that for a l011 S time the governor-general 

Relieved himself to have the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power hi 
idle past, took away the power for the future. The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
ltd vanned parts of India 3 . The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section 1 of the Act of 1870 ap¬ 
plicable to some particular part of a British Indian province. 

X Hereupon the Governor in Council, lieutenant-governor, or 
el lief commissioner of the province, may at any time propose 
to the Governor-General in Council drafts of regulations for 
the peace and good government of that part, and these drafts, 
when approved and assented to by the Governor-General in 
Council, and duly gazetted, have the same force of law as 
if they had been formally passed at sittings of the Legislative 
Council. This machinery has been extensively applied to 
the less advanced districts of the different Indian provinces, 
and. numerous regulations have been, and are constantly 
being, made under it. 


1 32 <& 33 Viet. c. 98. See Digest, s. 63. 

“ 33 & 34 Viet. c. 3. Digest, s. 68. 

** * restoration of a power of summary legislation was strongly 

advocated by Sir H. S. Maine. See Minutes by Sir H. S. Maine, 
pp. 153 * 1 5 ^ 
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The same Act of 1870 contained two other provisions of 
considerable importance. One of them (s. 5) repeated and 
strengthened the power of the governor-general to overrule 
his council h The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India c of proved merit and ability 5 in the civil {service 
of Her Majesty in India, enabled a xry native of India to 
be appointed to any 4 office, place, or omployment 5 in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by -fche Act of 1 85he. 
by competition in England. The conditions of such appoint¬ 
ments were to be regulated by rules made by the Governor- 
general in Council, with the approval of the Secx*etary of 
State in Council 2 . The result of these rules was the c statutory 
civilian, 5 who has now been merged in or superseded by the 


4 Provincial Service. 5 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 35 Viet. c. 34) 3 , which made slight ex tensions 
of the powers of local legislatures, and the Indian Eisliops .Act, 
I ^ 7 I (34 & 35 Viet. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Viet. c. 17) formally dissolved the 


East India Company as from January i, 1874. 

The Indian Councils Act, 1874 (37 & 38 Viet. c. 91), enabled 
a sixth member of the governor-general’s council to be ap¬ 
pointed for public works purposes. 

The Council of India Act, 1876 (39 & 40 Viet. c. 7), enabled 
the Secretary of State, for special reasons, to appoint any 
person having professional or other peculiar qualification's 
to be a member of the Council of India, with the old tenure, 

‘ during good behaviour, 5 which had been abolished in 1869 \ 

* See Digest, s. 44. It will be remembered that Xord Lytton acted under 
ns power when be exempted imported cotton goods from duty in 1S70 

- See ibid. 94. y * 

•> This Act was passed in consequence of the decision of the Bombay Hiirh 
Gourt m R. y. Reay, 7 Bom. Or. 6. See note on S . of Digest. y ~ 

This power was exercised in the case of Sir K. S. Maine, and was pro¬ 
bably conferred with special reference to him. 1 
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or alter Acts of the governor-general’s council affecting their 
province h 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet, 
c. 62), abolished the offices of commanders-in-chief of the 
Madras and Bombay armies, and thus made possible a sim¬ 
plification of the Indian military system which had been 
asked for persistently by fom successive viceroys 2 . 

The Contracts (India Office) Act, 1903 (3 Edw. VII, c. 11), 
declared the mode in which certain contracts might be made 
by the Secretary of State in Council 

The Indian Councils Act, 1904 (4 Edw. VII, c. 26), while con¬ 
tinuing the power to appoint a sixth member of the Governor- 
GeneraTs Council, removed the necessity for appointing him 
specifically for public works purposes 4 . 

1 See Digest, a. 76. In the absence of this power the sphere of action 
of the new legislature for the North-Western Provinces and Oudh was con- 
lined within an infinitesimal area. 

" Administrative reforms in India arc not carried out with undue pre¬ 
cipitancy. The appointment of a single commander-in-chief for India, with 
four subordinate commanders under him, was recommended by Lord 
William Bentinck, Sir Charles Metcalfe, and others in 1S33. (Further 
Papers respecting the East India Company’s Charter, 1833.) 

See Digest, s. 32. 1 See Digest, s. 39. 


[The authorities which I have found most useful for this chapter are, 
Reports of Parliamentary Committees passim.; Calendar of State Papers, 
Colonial. East Indies ; Shaw, Charters oj the East India Company , Madras, 
18S7 ; Birdwood, Report on the Old Records of the India Office , 2nd reprint, 
1891; Morley’s Digest , Introduction; Stephen (J. F.), Nuncomar and Impey , 
1885; Forrest (G.), Selections from, State Papers , India , 1772-85; and, for 
general history, Hunter (Sir W. W.), History of British India (only 2 vols. 
published); Lyall (Sir A.C.), British Dominion in India, ; Lecky, History of 
England in the iSth century ; Hunt (W.), Political History of England, 
1760-1801; and Mill’s History of British India , with its continuation by 
Wilson.] 
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for and in the name of the King, and to be applied and 
disposed of exclusively for the purposes of the Government of 
India b The expenditure of these revenues, both in India, and 
elsewhere, is declared to be subject to the control of t lie 
Secretary of State in Council, and no grant or appropriation 
of any part of the revenues is to be made without the con¬ 
currence of a majority of the votes at a meeting of the Council 
of India 2 . Except for preventing or repelling actual invasion 
of His.Majesty’s Indian possessions, or under other sudden 
and urgent necessity, the revenues of India, are not, without 
the consent of both Houses of Parliament, to he applicable 
to defraying the expenses of any military operation carried 
on beyond the external frontiers of thorn' possessions by His 
Majesty’s forces charged upon those revenues b 
The accounts of the Indian revenues and expenditure are Audit, 
laid annually before Parliaments and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the King by warrant countersigned by the 
Chancellor of the Exchequer' 1 . 

For the purpose of legal proceedings and eontmets, but 
not for the purpose of holding property, the Secretary of 
State in Council is a juristic person or body corporate by 
that name, having the same capacities and liabilities an the 
East India Company b He has also statutory powers of 
contracting through certain officers in India, 

At the head of the Government in India is the governor- Uevmi 
general, who is also viceroy, or representative of the King, j 1 ^}^ m 
He is appointed by the King by warrant, under his sign Thi * 
manual, and usually holds office for a term of five years b ' 

He has a council, which at present consists of six members. Tu¬ 
besides the commander-in-chief, who may be, and in practice 
always is, appointed an extraordinary member b counni 

1 Digest, s. 22. 

-■“I?*?;' . .-", ..- 

Ibid. 24. 1 Ibid. 29, 30. •• r 1..* 1 , , . 

.. . 
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Bui these rules, forms, and tables are to be subject to the 
previous approval of the Government of India or of the local 
government 

The business of the chartered high courts is distributed 
among single judges and. division courts in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Got me i I 'A 
The Governor^tenoral in (Ymneil may by order alter t ho 
local limits of the jurisdiction of the several chartered high 
courts, and authorize them to oxeicise jurisdiction over 
Christian subjects of His Majesty resident in Native States 
'idle old enactments requiring the chartered high courts, in 
the exeieise of their oiiginal jurisdiction with reference to 
certain matters of which the most important are inheritance 
and succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws nr customs, to decide 
according to the law of the defendant, an* still in force, sub¬ 
ject to such modifications as have been or may be made by 
Indian legislation h 

Traces of the old conflicts between the supreme court and 
governor-general's council are still to he found in enact- 
monts which exempt the governor-general and the governors 
of Madras and Bombay and members of t heir council from 
the original juiisdietiou of the chartered high courts in respect 
of anything counselled, ordered, or done by any of them in 
their public capacity, from liability to arrest or imprisonment 
in any civil proceeding in a high court, and from being subject 
to the criminal jurisdiction of a high, court, in respect of any 
misdemeanour at common law or under any Act of Partin- 
merit*'. .Nor are the chartered high courts to exercise original 
jurisdiction in revenue matteisG 

Iho highest ollieials in India are exempted from the juris¬ 
diction of the Indian chartered high courts, but under enact- 

J Digest, h. 102, a ihul {(:Mt 

1 Ibid - 108 . ” Ibid, my 


•' Ibid. io,f, 
‘ Ibid, ion 
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The Governor of Madras or Bombay is also an extraordinary 
member of the council whenever it site within his province 
(which, in fact, never happens '). 

The power given by an Act of 1874 to appoint a sixth 
ordmary member specifically for public works purposes was 

made general by an Act of 1904. 

Tho ordinary members of the governor-genoial’s council 
are appointed by tlio Crown, in practice for a term of five 
years. Three of them must bo persons who, at the time of 
their appointment, have boon for at least ten years in the 
service of the Crown in India, and one must bo a barrister of 
England or Ireland, or a member of tho Faculty of Advocates 
of Scotland, of not less than five years’ standing ». 

If there is a difference of opinion in the council, in 
ordinary circumstances the opinion of the majority prevails 
hut, m exceptional circumstances, the governor-general has 
power to overrule bin council 

If the governor-genera] visits any part of India unaccom¬ 
panied by Ins council, he is empowered to appoint some 
ordmary member of Ids council to be president of the council 
m Ins place, and, in such case, there is further power to make 
an order authorizing tho governor-general alone to exercise 
all the executive powers of the Governor-General in Council * 
The official acts of the central Government in India are 
expressed to run m the name of the Governor-General in 
ouncil, often described as the Government of India n . The 
executive work of the Government of India is distributed 
among departments which may he compared to the depart¬ 
ments of the central Government in England. There are 
at present nine of these departments— Finance, Foreign, 
ome, Legislative, Revenue and Agriculture, Public Works, 
Commerce and Industry, Army, and Military Supply, A t 
the head of each of them is one of the secretaries to the 

‘ Digest, s. 40. -• Ibid. 39 . a Ibid. 44. < ibid 4 , ._ 

. . . . 
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Government of India, who corresponds 1<> tlie permanent 
secretary in England, and each of them, except the Foreign 
Department, is assigned to the special earn of one of the 
members of council. The Foreign Department is under the 
immediate superintendence of the viceroy, who may be I bus 
called his own Foreign Minister, although members of the 
council share responsibility for such matters relating to the 
department as come within their cognizance. 

Besides these nine departments of the Secretariat, then- 
are special departments, outside the Secretariat departments 
but attached to some one of them. These special depart meuts 
either transact branches of work which the Government of 
India keeps in its own hands, or exercise supervision over 
branches of work which are conducted by (he Local GoNern- 
ments. Thus the Dirootors-Geacral of the. Post Ofliee ami 
of the Telegraph department, the Surveyor-General, and the 
newly constituted Railway Board, are at the head of depart- 
ments which are centrally administered. On the other hand 
theInspectors-General of Forests and of Agriculture, and the 
Directors-General of Education and of the Indian Medical Ser¬ 
vice, represent departments which arc administered by the 
Local Governments but supervised bytheGovernment of India. 

In the transaction of business, minor questions are settled 
departmentally. Questions involving a difference of opinion 
between two departments, or raising any grave issue, are 

brought up to be settled in council. 

The council usually meets once a week, but special meetings 
may be summoned at any time. The meetings are private, 
and the procedure is of the same informal kind as at a, meeting 
of the English Cabinet, the chief difference being (hut „„e of 
the secretaries to the Government usually attends during i In- 
discussion of any question affecting his department, and lakes 
a note of the order passed :i . 


India, p. 26, and as to the effect of departmentMN.iug. sec Nh-iuhey, p/ll!" 
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Every dispatch from the Secretary of State is circulated 
among all the members of the council, and every dispatch 
to the Secretary of State is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent. 

If any member of the council dissents from any dispatch 
signed by his colleagues, he has the right to append to it 
a minute of dissent. 

The headquarters of the Government of India are at 
Calcutta during the cold weather season, and at Simla during 
the rest of the year '. 

Eor purposes of administration British India is now divided 
into thirteen provinces, each with its own local government. 
These provinces are the old presidencies- of Madras (Eort 
St. George) and Bombay; live Eieutenant-Governovships, 
namely, Bengal, Eastern Bengal and Assam 3 , the United 
Provinces of Agra and Oudli', the Punjab, and Burma 3 ; and 
six Chief Commissioners!rips, namely, the Central Provinces, 
Ajmere-Merwara, Coorg, British Baluchistan' 1 , the North- 
West Frontier Province 7 , and the Andaman Islands. 

The provinces of Madras and Bombay are eaclr under 
a governor and council appointed by the Crown, in practice 
for a term of five years, the governor being usually an 
English statesman, and the council consisting of two members 
of the Indian Civil Service of twelve years’ standing s . The 
governors of Madras and Bombay retain their privilege of 


* f" t0 n* h ° ad vantages ami disadvantages of Simla as a seat of Govern- 
inciil, hoc Minutes by Sir H. S. Maine, No. 70. 

?V ) /V AS l! ,0 i tI n aml,ig " i ^ ° £ th0 ton “ ‘ presidency,’ see Cliesney, Indian 
1 otiiy (3rd ed.), lu >. 79, Straelicy, p. 43. 

o' nw'e 14 ' 11 .* n 1905 ,ly 1,10 " nion of 1,10 part of Bengal with 

the Chief Umniissioiiersliip of Assam. See Aet VII of 1905. 

w r^w ll1 l Ut0tl ,il? 1901 by th ° union of thc Tieutoiuuit-Uovomorsliip of the 
North-Western Provinces with the Chief Oommissioucrship of Oudli. 

I, laced under & lieutenant-governor in 1897. 
c Made a Chief Commissionership in 1887. 

° Ut ° f 1,110 rU “ j;lb ’ aU<1 I,la ° ud U1Kk,r a 0hio£ Commissioner 

8 Digest, ss. 50 , 51 . 
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communicating directly with the Secretary of stale and 
have the same power as tire governor-general of ovemdiim 
then' councils in cases of emergency. For reasons which 
are mainly historical, the control of the Government of India 
over the Governments of Madras and Bombay is less complete 
than over other local Governments. 

The lieutenant-governors have no executive councils and 
are appointed by the governor-general, with the approval 
of the King l . They are in practice appointed from the 
Indian Civil Service -, and hold office for live years. 

The chief commissioners are appointed by the Governor- 
General mCouncil. In some eases this office is combine.d with 
another post. Thus the .Resident at Mysore is, ex-officio, Chief 
Commissioner of Coorg, and the Governor-General’s Agent for 
Kajputanais, ea'-oy/mm,CJuef Commissioner of Ajmere-Merwara 
So also the Cl^f Commissioners of British Baluchistan and 
of the North-West Frontier Province are Governor-General’s 

Agents for dealing with the neighbouring tribes outside 
iintisljL India. 

Under an arrangement made in njim the ‘Assigned Dis¬ 
tricts ’ of Borar are leased in perpetuity to the British Govern¬ 
ment, and are administered by the Chief Commissioner of the 
Central Provinces. 

. F ° r IW» Um governor-general’s council Indian 

is expanded into a legislative council by the addition of not 
less than ten nor more than sixteen additional members, 
of whom at least one-half must he persons not, in tiro civil 
or military service of the Grown in India. These additional 
members are nominated by (he gov erne,-general under 
udes approved by the .Secretary of State Under the rides 
framed in pursuance of the Act of i8 92 < (hero are sixteen 
addi mnal members, of whom „ ix are officials appointed by 
the Governor-General in Council, and ten are non-official. 

1 Digest, s. 55, 

l ,laV ° |J0C “ «•• «?• Sir H. Durand. 

‘ 55 & 50 Viol. e. 14 . 

1 2 
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Of flic non-official members lour are. appointed by tin-, governor- 
general on the recommendation of tlie non-official additional 
members of the provincial legislatures of Madras, Bombay, 
•Bengal, and the United Provinces, each of these bodies 
recommending one member, and one on the recommendation 
of the Calcutta Chamber of Commerce. The governor- 
geneial can, if lie thinks fit., decline to accept a recommenda¬ 
tion thus made, and in that case a fresh recommendation is 
submitted to him. The remaining live members are nominated 
by the governor-general, ‘ in such manner as shall appear to 
him most suitable with refeience to the legislative business 
to be brought, before the council, and the due representation 
of the different classes of the community'. 1 

The additional members hold office for two years, and 
aie entitled to lie present at all legislative meetings of the 
council, but at no others '. 

ihe legislature thus formed bears the awkward name of 
1 the (lovornor-tJonoral in Council at meetings for the purpose 
of making Jaws and regulations.’ 

ihe Covernor-General in Council at these meetings has 
power to make laws— 


(a) for all persons, for all courts, and for all places and 

things within British India ; and 

(b) for all British subjects of His Majesty and servants 

of the Government of India within other parts of 
India, that is to say, within the Native States ; and 

(c) for ail persons being native Indian subjects of His 

Majesty, or native Indian officers or soldiers in His 
Majesty s Indian forces when in any part of the 
world, whether within or without His Majesty’s 
dominions ; and 

(d) for all persons employed or serving in the Indian Marine 

Service 
1 Digest, s. Go. 

- Ibid. 63. As to whether there is any power to legislate for servants 
of the Government outside ‘ India, 5 see the note (c) on that section. 
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But this power is subject to various restrictions. For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since 1860, or of certain specified 
portions of earlier Acts 1 , and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the unwritten laws or constitution of the United 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of British India 2 . 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of Hil 
Majesty’s subjects in India, the discipline or maintenance 
of the military or naval forces, or the relations of the Govern¬ 
ment with foreign States, cannot be introduced by any 
member without the previous sanction of the governor- 
general Every Act requires the governor-general’s assent, 
unless it is reserved by him for the signification of His 
Majesty’s pleasure, in which case the power of assenting rests 
with the Crown. The assent of the Crown is in other cases 
not necessary to the validity of an Act, but any Act may 
be disallowed by the Crown 4 . 

The procedure at meetings of the Legislative Council is 
1 egulated by rules made by the council and assented to by 
the governor-general 5 . 

Under the Act of 1861, the powers of the Legislative 
Council were strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business 6 . But 
under the Act of 1892 rules may be made authorizing at meet¬ 
ings of the Council discussion of the annual financial statement 
and the asking of questions, but under such conditions and 
restrictions, as to subject or otherwise, as may be prescribed. 

1 Namely, 3 & 4 Will. IV, 0. 85, except ss. 81-86; 16 & 17 Viet. 0. 95 ; 

17 & 18 Viet. c. 77 ; 21 & 22 Viet. e. 106,- 22 & 23 Viet. c. 41. See 24 & 25’ 
Viet. c. 67, s. 22, as amended by 32 & 33 Viet. c. 98, s 2 
; s - ^ 3 - 3 Ibid. 64 .* Ibid. 65, 66. 

Ibid. 67. R See above, p. ioo. 
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Lnder the rules made in pursuance of this power th e annual 
financial statement must be made publicly in the eon noil. 
Every member is at liberty to make any observations he 
thinks fit, and the financial member of the council and the 
president have the right of reply. Under the same rules 
due notice must be given of any question, and every question 
must be a request for information only, and must not. be 
put in argumentative, or hypothetical, or defamatory language. 
Xo discussion is permitted in respect of an answer gi ven on 
behalf of the Government, and the president may disallow 
any question which, in his opinion, cannot be answered 
consistently with the public interest. 

Besides the formal power of making laws through the 
egislative Council, the governor-general has also, under an 
K 7 ° ? po^ei to legislate in a more summary manner, 

y means o regulations, for the government of certain 
I';”” 0 n la of a more backward character, which a,re 

‘sehednl d H ^ ° f State = and which are 

^ ^ ° f Certain Aota of 

he Indian Legislature. Under a section of the Act of i86t ^ 

the governor-general has also power in cases ef 

to mci.A 4. 1 m cases or emerecencw, 

emporary ordinances which are to be in force for 
a term not exceeding six months. n iorco to. 

executive capacity, and not through his llgisl^ecouLi^ ^ 

« s x:r es were —^ 

for Bengal for the Unit a p & . ^ SmCe been esta hlish<?d 

- Oucuv 

*£ rr e ot e “*““ " rma - nnti 

Tlie legislatures for Madras and u • 

as and Bombay consist of die 

oa het. o. 3, s. i above o mr tv 
- 24 & 25 Viet. e. 67 s 2 ,’ P 'n? 5- * Dlgest ’ s> 68 ‘ 

5 See Chapter v. 3 ' 6 9- 

oee Digest, ss. 70, 74. 
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governor and his council, reinforced, for flu 1 purpose' of 
legislation, by additional members. These additional members 
must be not less than eight and not more than twenty in 
number, and must include the advocate-general of the pro¬ 
vince, and at least one-half of them must be persons not 
in the civil or military service of the Crown. They tire 
nominated by the governor in accordance with rules framed 
by the Governor-General in Council and approved by the 
Secretary of State. Under the existing rules, their number, 
both at Madras and at Bombay, is fixed at twenty, of whom 
not more than nine may bo officials. The system of nomina¬ 
tion adopted is intended to give a, representative character 
to the members. For instance, at. Bombay eight uon-oihcial 
members are nominated on the recommendation of various 
bodies and associations, including one recommended by the 
Corporation of theCity, one by the University, ami six by groups 
of municipal corporations, groups of district local hoards, 
classes of large landholders, and associations of merchants, 
manufacturers, or tradesmen. The remaining non-offieial 
members are nominated by the governor 1 in such manner as 
shall in his opinion secure a fair representation of the different 
classes of the community.’ 

In the provinces which have legislative, hut not executive, 
councils, the legislature consists of I he lieutenant governor 
and of persons nominated by him under similar rules and 
on the same general principles as those which apply to the 
local legislatures of Madras and Bombay. The number "f 
the nominated members of the legislative council is twenty 
in Bengal, fifteen in the United Provinces, nine in the Punjab 
and Burma respectively, and fifteen in Eastern Bengal ami 
Assam. One-third of them must, be persons not in the Hvil 
or military service of the Crown 1 . Of tho fifteen councillors 

for Eastern Bengal and Assam not more than seven may he 
officials 2 . 

The powers of the local legislatures are more limited than 

‘ Digest, s. 73. 3 See notification of Get. it,, 
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those of the legislative council of the governor-general. 
They cannot make any law affecting any Act of Parliament 
for the time being in force in the province, and may not, 
without the previous sanction of the governor-general, make 
or take into consideration any law— 

(a) affecting the public debt of India, or the customs duties, 
or any other tax or duty for the time being in force 
and imposed by the authority of the Governor-General 
in Council for the general purposes of the Government 
of India ; or 

(f>) regulating any of the current coin, or the issuing of 
any bills, notes, or other paper currency ; or 
(c) regulating the conveyance of letters by the post office 
or messages by the electric telegraph within the pro¬ 
vince ; or 

{d) altering the Indian Penal Code ; or 
(e) affecting the religion or religious rites or usages of any 
class of His Majesty’s subjects in India; or 
(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 
(9) regulating patents or copyright; or 

{h) affecting the relations of the Government with foreign 
princes or States h 

Until 1892 their powers were much restricted by their 
inability to alter any Act of the Governor-General in Council 
but under a provision of the Indian Councils Act, 1892, the’ 
local legislature of any province may, with the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made bv any other 
authority in India 2 . 

Acts passed by a local legislature in India require the 
assent of the governor-general, and are subject to dis- 
a owance by the Crown in the same manner as Acts of the 
governor-general’s legislative council h The restrictions on 
1 Digest ’ s ' 76 . = I bid . 7S . 
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Srtic 1 *! t-V objects ^ * P ° Were ’ has power to make la " s cm 

paitxoul^ 3 more extensive operation than laws made 

$? der * a. is ftN ^ S - See e ‘ g - the Ext ^tion Act, 1870 (33 & 34 
X 1 ^ °* ££* Offii’J i aVe Trade Act ’ Ig 7 6 (39 & 40 Viet. c. 46, s. 2) 
h.e T ug^Ti ers Act, 1881 (44 & 4 s Viet. c. 69, s. 32), the Colonial 

Oourt„ of ^ct ,890 (S3 & S4 Vio t. o. 27), the Colonial Pro- 

bates Aofe (SS <fc 56 Viet. c. 6, s. 1), and the Merchant Shipping 

Act, i £><>-!• I 7 « 58 Viet. c. 60, ss. 264, 368, 735, 736). 

- 1 ^m 8 v Ca » )/ ° 11 7 * he g eneral P° wers °* th* Indian Legislature 

T ^"/^ o ad SZ : (I878) ’ L ‘ R ‘ 3 Ap P‘ Cas ‘ 88 9 - The Indian 
L egl slntvt . ‘' j^b passed an Act (XXII of 1869) purporting:-First, 

to remov^ Hdl ® from tlle jurisdiction of the ordinary civil 

and ormUJ s and f rom the law applicable to those courts, and, 

secondly, administration of civil and criminal justice in 

those tor** officers appointed by the Lieutenant-Governor of 

Bengal J-■ Was to come mto operation on a date to be fixed by 

tbe lieutor^ t-govemor. By the ninth section the lieutenant-governor 
was empo^od, by notification in the Calcutta Gazette, to extend all 
or any of * 3 *• P*ovrsionis of the Act to certain neighbouring mountainous 
districts. ^vMty of the Act, and particularly of the ninth section, 
was qucHt K nod, hut was maintained by the Judicial Committee of the 
Privy Omu l, who held (1) that the Act was not inconsistent with the 

ffZZi U Z. m 1 W 1861 (24 & 2 5 Vict - <=• 104), or with the Charter 

of the Cn.lt> a High Court ; (2) that it was in its general scope within 
the legisltutivo powers of the Governor-General in Council; (3) that 
the ninth section was conditional legislation and not a delegation of 
legislative power, and (4) that where plenary powers of legislation exist 
a.s to particular subjects, whether in an imperial or in a provincial 
legislature, they may be well exercised, either absolutely or condition¬ 
ally ; in tiro latter case leaving to some external authority the time and 
manner of carrying its legislation into effect, and the area over which 
it is to ox bend* 


Lord Scd borne, in delivering the judgement of the Judicial Com¬ 
mittee, ex pressed himself as follows - 

„ ^lio Indian Legislature has powers expressly limited by the Act 
ol the Imperial Parliament which created it, and it can, of course, do 
nothing beyond tlxe limits which circumscribe these powers. But, 
when acting within these li m its, it is not in any sense an agent or 
delegate of the Imperial Parliament, hut has, and was intended to 
have, plenary powers of legislation, as large, and of the same nature, 
as those of I^riiament itself. The established courts of justice, when 
a question arises whether the prescribed limits have been exceeded, 
must of necessity determine that question; and the only way in which 
they can properly do so is by looking to the terms of the instrument, 
by which affirmatively the legislative powers were created, and by 
which negatively they are restricted. If what has been done is legis¬ 
lation within the general scope of the affirmative words which give the 
power, ancl if ^ violates no express condition or restriction by which 
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that power in limited (in which category would of course bo included 
any Act of the imperial Parliament, at variance with it), if la not for 
any court of justice to inquire further, or to enlarge oouHtruotivoly 
those conditions and restrictions.’ 

The same principles have been since laid down with respect to 
colonial legislatures in the ease of Powell v. ApoUo ('anrtk (Ummmu 
( 1885 ), 10 App. (Jus. 282 . Woo also Harris v. Parks (1 K*Sqm ^pp. 
(Jas. 279 , and Mangrove v. (Jhim Tmrng Tag, [ 18m ) L, R, a, V. »*>< 
(the Chinese immigration east'). * ' * ’ " /4 

In Spigg v. Mggan, 1 1897 J A. U 2 ^ 8 , it was held on appeal from 
tiie (Jape that a power for the governor to add to the existing laws 
already proclaimed and in force in Pondoland such laws as he should 
from time to time by proclamation declare to bo in force in those 
territories, did not authome (■he issue of a proclamation for the arrest 
and imprisonment of a particular chief* 

(b) The expression used in the Indian Gouneils Act, 1861, is ‘the 
Indian territories now under the dominion of Her Majesty.’ But s 3 
oftho Liu linn Council* Ant, iRyj ( S5 & 56 Viet. 0. Explain* that 
ti»B iB (.0 bo read as if the words 'or hereafter’ worn inHortod ft f ter 
now. ^ Consequently if is represented by British India, which means 
flic territories for tho time being constituting British India (sec s. 124 
and the notes thereon). 

(e) The Act ol iWn gave power to make laws * for all servants of 
tlio Government of India, within the dominions of princes and States 
m alliance With Her Majwtjr.* Tho Ad- of «av, power (o make 
lawn for nil Britml. subjects of Her Majesty within tho dominions of 
princes or States tit India in alliance wil li I lor Majesty, whd-lior in tho 
Borneo of tho ((ovorninenl of India or not,' GonHcpioutly it, may ho 
argued that the power to make laws for servants of the Government 
of India, as diNlinguished from British Huhjndrt generally, extends 
joyond the Native Matos of India. But, having regard to the sense 
m winch tlio phrase ' prineos and SW« in nllianco with Her Majesty ’ 
ib commonly used in Acts relating to India, it booiiik safer to adopt the 
narrower oonslmilion *“«1 to treat the expressions in tho Art of i«Oi 
and m the Act of 1865 us synonymous 

The expression 'Government of India' in defined hy (he Indian 
General Clauses Act (X of i«y 7 ), in terms w |iioh woul( ‘, l5Xt , lu(lw tlu , 
local Governments. But thin definition does not apply to the eon- 
struotion of an Knglish Aot. of Parliament, a,ul the expression ' servant*, 
of the Government of India’ in the Ad. of ,i m would doubtless be 
held to include all servant* of the Grown employ,si by or under the 
Government of ludni, whether directly employed hy the < iovernment of 
India in its narrower sense, or by or under a local Government,, and 

, * 0n Koooral principles, there would Berm to he no object ion to logislat ion 
oonforrmg jurisdiction in respect of an alienee commit,led hy a Her vim t of 

ovhTT'u 1 r!‘ y t0, ’ l,lgU wh ‘ ,r ‘‘ Ul <' offonee consists of a bmwh uj 

m duty to the Grown . 
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TJ SUMMARY OF EXISTING LAW I23 

(10) Rules, laws, and regulations made by the governor- 
general or the Governor-General in Council for non- 
regulation provinces before 1861, and confirmed by 
s - 25 of the Indian Councils Act, 1861 1 . 


^ SUPpl6mented * Portions of the 

ire sthl f ^ ° ther kwS and customs as 

V ™ f °™ 6 ’ and b y such rules or principles of European, 
mainly English, law as have been applied to the eountrv, 
oi lei un er the direction to act in accordance with justice, 
equi 7, and good conscience, or in other ways, and as have not 
been superseded by Indian codification. 


Native law has been wholly superseded, as to criminal law 
an procedure and as to civil procedure, by the Indian Penal 
me e, the Indian Codes of Criminal and Civil Procedure, the 
licence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation, 
mt stall regulates, as personal law, most matters relating to 
■amily law and to the law of succession and inheritance among 
nidus, Mahomedans, and other natives of the country 2 . 

The East India Company Act, 1793 (33 Geo. Ill, c. 52), The civil 
reserved to members of the covenanted civil service 3 the mata" ° f 
principal civil offices in India under the rank of member of 
council. Appointments to this service were made in England 
by the Court of Directors. 


The Government of India Act, 1853 (16 & 17 Viet. c. 95), 
threw these appointments open to competition among natural- 
born subjects of Her Majesty, and this system was maintained 
by the Act of 1858, which transferred the government of 
India to the Crown 4 . The first regulations for the competi- 


' See above, p. 102. Probably moat, if not all, of this body of laws has 
expired or been superseded. 

2 See below, Chapter iv. 

So called from the covenants into which the superior servants of the 
-TSast India Company were required to enter, and by which they were bound 
iiot to trade, not to receive presents, to subscribe for pensions, and so 
i 01 til. Members of the civil service of India are still required to enter into 
similar covenants before receiving their appointments. 

4 See Digest, s. 92." 
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the subjects of discussion at that council also apply to meetings 
of the local legislatures 1 . 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis¬ 
latures respectively 2 . In practice, however, the governor- 
general’s council confines itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which are beyond the competency of the local 
legislatures, or on branches of the law which require to he 
dealt with on uniform principles throughout British India. ■ 
"Under this last head fall the so-called Indian codes, including 
the Penal Code, the Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, the Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, the 
Transfer of Property Act, the Trusts Act, and the Easements 
Act. 

The law administered by the courts of British India consists, Indian 
so far as it is enacted law, of— La,w - 

(1) Such Acts of Parliament as extend, expressly or by 
implication, to British India 3 . 

(2) The regulations made by the Governments of Madras, 

Bengal, and Bombay before the coming into operation 
of the Government of India Act, 1833 (3 & 4 Will. IV, 
c. 85) h 

1 Digest, 8. 77. 

- As to the relations between the governor-general’s council and local 
legislatures, see Minutes by Sir H. S. Maine, No. 69. 

3 the Statutes relating to India, published by the Indian Legislative 
Department in 1899. 

4 The Bengal Regulations passed before 1793 were in that year collected 
and passed by Lord Cornwallis in the shape of a revised code. 675 Regulations 
•were passed between 1793 and 1834, both inclusive, but of these only eighty- 
nine are now wholly or partly in force. Such of them as are still in force 
are to be found in the volumes of the Bengal Code published by the Indian 
Legislative Department. 

Of the 251 Madras Regulations, twenty-eight are still wholly or partly 
in force, and are to be found in the Madras Code. 

The Bombay Regulations were revised and consolidated by Mountstuart 
ZElphinstone in 1827. Twenty Bombay Regulations are still wholly or 
partly in force, and are to be found in the Bombay Code. 
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(3) The Acts passed by the Governor-General in Council 
under the Government of India Act, 1833, and subse¬ 
quent statutes l . 

(4) The Acts passed by the local legislatures of Madras, 
Bombay, Bengal, the North-Western Provinces and 
Oudh (now the United Pi ovinces of Agra and Oudh), 
the Punjab, Burma and Eastern Bengal and Assam, 
since their constitution under the Indian Councils Act, 
1861 (24 & 25 Viet. 0. 67) 

(5) The Regulations made by the governor-general under 
the Government of India Act, 1870 (33 Viet. c. 3) 

(6) The Ordinances, if any, made by the governor-general 

under s. 23 of the Indian Councils Act, 1861 (24 & 25 
Viet. e. 67), and for the time being in force h 

To these may be added— 

(7) Orders in Council made by the King in Council and 
applying to India 

(8) Statutory rules made under the authority of English 
Acts r \ 

(9) Rules, orders, regulations, by-laws, and notifications 
made under the authority of Indian Acts \ 

1 Revised editions of these Acts, omitting repealed matter, have been 
pnldished by the Indian Legislative Department. Such of them as relate 
only to particular provinces are to ho found in the ‘ Codes ’ for these pro¬ 
vinces published by the Legislative Department. 

2 These Acts are to bo found in the volumes of ‘ Codes ’ mentioned above. 

A Chronological Table of and Index to these five classes of enactments 

have been compiled by the Indian Legislative Departments. 

1 See Digest, s. 69. 

5 See e.g. the Order in Council confirming the Extradition (India) 
Act, 1895 (IX of 1895)9 Statutory Mules and Orders .Revised, v. 297; the 
Zanzibar Order in Council of 1897, which gives an appeal from the British 
Court in Zanzibar to the Bombay High Court, Statutory Mules and Orders 
Mevised } v. 87 ; and the Indian (Foreign Jurisdiction) Order in Council, 
1902, printed below, p. 388. 

c e. g. the rules made under s. 8 of the Indian Councils Act, 1891 (Digest, 
s. 43), and under ss. 1 & 2 of the Indian Councils Act, T892 (Digest, ss. 60, 
64). 

7 Lists of such of these as have been made under general Acts have been 
published by the Legislative Department. There are also some lists and 
collections of rules made under local Acts. 
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scheme, the numbei of appointments made in England was in 
1880 reduced by 0110-sixth. The persons appointed under tlie 
rules were often described as 1 statutory civilians, 5 and about 
sixty natives of India had been so appointed when the system 
was changed in 1889. The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Charles 
Aitehison, was appointed by the Government of India with 
instructions ‘ to devise a scheme which might reasonably be 
hoped to possess the necessary elements of finality, and to 
do full justice to the claims of natives of India to higher 
employment in the public service." 

Under tlie scheme established in pursuance of the recom¬ 
mendations of 8ir Charles Aitchison’s commission a provincial 
civil service lias been formed by the amalgamation of the 
higher appointments in what was previously known as the 
uncovenanted civil service with a certain number of appoint¬ 
ments previously held by the covenanted civil service. The 
lower grade appointments of what had been the uneovonanted 
civil service are now styled the subordinate service. 5 There 
are thus three classes of the general civil service, (1) the Civil 
Service of India, (2) tlie Provincial Service, and (3) the Sub¬ 
ordinate Service. The Civil Service of India is recruited by 
open competition in England. The other two services are 
recruited pro v ine hilly and consist almost entirely of natives 
of the province. The provincial service is fed mainly by 
direct recruitment, but., in exceptional eases, by promotion 
from the subordinate service. In the executive branch the 
lowest grade in the provincial service is the deputy collector, 
the highest in the subordinate service is the tahsildar. Judi¬ 
cial officers of all grades belong to the provincial service 3 . 

Besides this general service, there are special services such 
as the education department, the public works department, 
the forest department, and the police department. Appoint¬ 
ments to the highest posts in these departments are as a rule 

1 As to the proportion oi‘ Wngliwlimon in the Indian (Jivil Service, sec 
Straoliey, India, p. 82 . 
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made in England. The other posts are recruited provineially, 
and are, like posts in the general service, graded as belonging 
either to a provincial service, or to a subordinate service h 

It is only with reference to the four chartered high courts 
that the judicial system of India is regulated by English 
statute. Under the Regulating Act of 1773 ( I 3 Geo. Ill, 
c. 63), a supreme court was established by charter for Calcutta, 
and similar courts were established for Madras in 1800 (39 & 
40 Geo. Ill, c. 79), and for Bombay in 1823 (4 Goo. IV, c. 71). 
The Act of 1781 (21 Goo. Ill, c. 70) recognized an appellate 
jurisdiction over the country courts established by the Com¬ 
pany in the Presidency of Bengal 2 . 

The Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), 
amalgamated the supreme and sack courts at the three 
presidency towns (that is to say, the courts exercising the 
jurisdiction of the Crown and the appellate and super visional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now regulating 
these high courts were granted in December, 1865. The same 
Act authorized the establishment of a new high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866. 

Each of the four chartered high courts consists of a chief 
justice, and of as many judges, not exceeding fifteen, as His 
Majesty may think fit to appoint 13 . 

A judge of a chartered high court must be either— 

(a) a barrister of England or Ireland, or a member of the 

Faculty of Advocates in Scotland, of not less than 
five years 5 standing ; or 

(b) a member of the civil service of India of not less than 

ten years 5 standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge; or 

1 See East India (Progress and Condition) Decennial Report, 1904, pp. 58-60. 

- See above, p. 57. a Digest, s. 96. 
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(c) a person having held judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years; or 

(d) a person having been a pleader of a high court for not 

less than ten years 1 . 

But not less than one-third of the judges, including the 
chief justice, must be barristers or advocates, and not less 
than one-third must be members of the civil service of 
India h 

Every judge of a chartered high court holds office during 
His Majesty’s pleasure 2 , and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases 4 . 

The jurisdiction of the chartered high courts is regulated 
by their charters 5 , and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts 6 . They 
are also expressly invested by statute (24 & 25 Viet. c. 104, 
s. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to— 

(а) call for returns ; 

(б) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris¬ 
diction ; 

(c) make general rules for regulating the practice and pro¬ 

ceedings of those courts; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriffs, attor¬ 

neys, clerks, and officers of the courts 7 . 

1 Digest, s. 96. 2 Ibid. 97. 3 Ibid. 99. * Ibid. 100. 

5 Printed in Statutory Rules and Orders Revised , vol. vi. 

6 Digest, s. 101. ' Ibid. 102. 
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made iu England. The other posts are recruited proviueially 
and are, like posts in the general service, graded as belonging 
either to a provincial service, or to a subordinate service \ 

It is only with reference to the four chartered high courts 
that the judicial system of India is regulated by English 
statute. Under the Kegulating Act of 1773 (13 (j eo . pjp 
e. 63), a supreme court was established by charter for Calcutta, 
and similar courts wore established for Madras in 1800 (39 & 
40 Geo. Ill, c. 79), and for Bombay in 1823 (4 Geo. IV, 0. 71). 
Iho Act of 1781 (21 Goo. Ill, e. 70) recognized an appellate 
jurisdiction over the country courts established by the Com¬ 
pany in the Presidency of Bengal a . 

The Indian High Courts Act, 18O1 (24 & 25 Viet. e. 104), 
amalgamated the supreme and sadr courts at the throe 
presidency towns (that is to say, the courts exorcising the 
jurisdiction of the Crown and the appellate and supervisional 
jurisdiction of the Company at those, towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both those courts. The charters now regulating 
those high courts were granted in December, 1865. Tire same 
Act authorized the establishment of a new high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866. 

Each of the four chartered high courts consists of a chief 
justice, and of as many judges, not exceeding fifteen, as His 
Majesty may think fit to appoint :f . 

A judge of a chartered high court must be either— 

(a) a barrister of England or Ireland, or a member of the 

T acuity of Advocates in Scotland, of not less than 
five years’ standing ; or 

(b) a member of the civil service of India of not less than 

ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge; or 

‘ See Hast India (Progress and Condition) JDooonnial Kcport, 1004, pp. 58-Go. 
-bee above, p. 57. » JUigest, s. 96. 
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(c) a person having hold judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years; or 

(d) a person having been a pleader of a high court for not 

less than ten years 1 . 

But not less than one-third of the judges, including the 
chief justice, must bo barristers or advocates, and not less 
than one-third must be members of the civil service of 
India 1 . 

Every judge of a chartered high court holds office during 
His Majesty’s pleasure 3 , and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council ”• 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases 4 . 

The jurisdiction of the chartered high courts is regidated 
by their charters 5 , and includes the comprehensive jurisdiction 
formerly exercised by tho supreme and sadr courts 0 . They 
are also expressly invested by statute (24 & 25 Viet. c. 104, 
s. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to 

(a) call for returns ; 

(b) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris¬ 
diction ; 

(c) make general rules for regulating the practice and pro- 

ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriffs, attor¬ 

neys, clerks, and officers of the courts 7 . 


1 Digest, s. 96. 2 Ibid. 97- 3 Ib | d - 99 - , 1 

5 Printed in Statutory Rides and Orders Revised, vol. vt. 

• Digest, s. iox. ’ Ibid I02 ' 
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monte which arc still in force 1 certain offences by persons courts 
holding office under Urn Crown in India, are expressly made JXnocs 
punishable as ntisdemoanours by (ho High Court in England . in rndia * 
These offences are : 

(1) Oppression of any of His Majesty's subjects ; 

( 2 ) Wilftil breach or neglect, of the orders of the Secretary 

of State ; 

i\) Wilful breach of the trust and duty of office ; 

(4) Trading ; and 

(5) Receipt, of presents. 

Under an Act of 1707 (37 Geo. Ill, 0, 142, h. 28), any 
British subject" who, without* the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned, in 
any loan to a native prince, is guilty of a misdemeanour. 

Any of these offences may be tried and punished in England, 
hut the prosecution must bo commenced within five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later h 

Supreme authority over the army in India is vested by law The army 
in the Governor-General in Council h Under the arrangements* 111 rmluu 
made in 1905 the commander-in-chiof of His Majesty’s Porcos 
in India has charge of the Army .1 )epartment, which to a certain 
extent corresponds to the War Office in England. Subject to 
the administrative control of the Governor-General in Council, 
the same eommander-in-ehief is also the chief executive officer 
of the army. Under the system in force before the changes 
introduced by the Act of 1893 ho held special command of 
the troops in the Bengal Presidency, and exercised a general 
control over the armies of Madras and Bombay. Each of 
these armies had a local commandor-in-chief, who might 

1 Digest, H. I I/. 

9 This probably moans any European British subject. See Digest, s. 118* 

This is the period fixed by 21 (loo, 111 , e. 70, s. 7. But the period under 
33 Geo. Ill, c. 52, s. 141, is six years from the commission of the offence 
and a shorter period is fixed by the general Act, 50 & 57 Viet, e, 61. See 
Digest, s. 119. 

4 See ibid, 36. 
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made iu England. The other posts are recruited proviucially, 
and are, like posts in the general service, graded as belonging 
either to a provincial service, or to a subordinate service h 
It is only with reference to the four chartered .high courts 
that the judicial system of India is regulated by ifinglish 
statute. Under the Regulating Act of 1773 (13 Geo, Ill, 
e. 63), a supreme court was established by charter for Ckdcutla, 
and similar courts wore established for Madras in x8oo (39 & 
40 Geo. Ill, c, 79), and for Bombay in 1823 (4 Goo. IV, c. 71). 
The Act of 1781 (21 Goo. Ill, e, 70) recognized an appellate 
jurisdiction over the country courts established by the Com¬ 
pany in the Presidency of Bengal 
The Indian High Courts Act, 1861 (24 & 25 Viet, e. 104), 
amalgamated the supreme and sadr courts at tiro throe 
presidency towns (that is to say, the courts exorcising the 
jurisdiction of the Crown and the appellate and super visional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now regulating 
these high courts wore granted hi December, 1865. The same 
Act authorized the establishment of a now high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866, 

Each of the four chartered high courts consists of a chief 
justice, and of as many judges, not exceeding fifteen, ns His 
Majesty may think fit to appoint a . 

A judge of a chartered high court must bo either—* 

(a) a barrister of England or Ireland, or a member of the 
Eaoulty of Advocates in Scotland, of not lens than 
five years 5 standing ; or 

(h) a member of the civil service of India of not lens than 
ten years 5 standing, and having for at leant three 
years served as, or exercised the powers of, a district 
judge; or 

1 8 ee East India (Progress and Condition) Decennial lie port, 1004 t>n f )( , 

“ yco above, ]>. 57. « Digest, s. 96. ‘ 
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(c) a person having hold judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years; or 

(d) a person having been a pleader of a high court for not 

loss than ten years l . 

But not less than one-third of the judges, including the 
chief justice, must be barristers or advocates, and not* less 
than one-third must be members of the civil service of 
India 1 . 

.Every judge of a chartered high court holds office during 
His Majesty’s pleasure 2 , and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council A 
Temporary vacancies may be idled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases 4 . 

The jurisdiction of the chartered high courts is regulated 
by their charters 0 , and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts 0 . They 
are also expressly invested by statute (24 & 25 Viet. e. 104, 
s. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to— 

(а) call for returns ; 

(б) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris¬ 
diction ; 

(c) make general rules for regulating the practice and pro¬ 

ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriffs, attor¬ 

neys, clerks, and officers of the courts 7 . 

1 Digest, s. 96. - Ibid. 97. :| Ibid. 99. 1 Ibid. 100. 

5 Printed in Hiaiulory Hide# and Ordar.s lictnwd, vol. vi. 

Digest, s. 101. 7 Ibid. 102. 
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made in England. The other posts are recruited provineially, 
and are, like posts in the general service, graded as belonging 
either to a provincial service, or to a subordinate service h 
It is only with reference to the four chartered high courts 
that the judicial system of India is regulated by English 
statute. Under the Regulating Act of 1773 (13 Geo. Ill, 
c. 63), a supreme court was established by chattel foi Calcutta, 
and similar courts were established for Madras in 1800 (39 & 

40 Geo. Ill, c. 79), and for Bombay in 1823 (4 Goo. IV, c. 71). 
The Act of 1781 (21 Geo. Ill, c. 70) recognized an appellate 
jurisdiction over the country courts established by the Com¬ 
pany in the Presidency of Bengal -. 

The Indian High Courts Act, 18O1 (24 & 25 Viet. c. 104), 
amalgamated the supremo and sadr courts at the three 
presidency towns (that is to say, the courts exercising the 
jurisdiction of the Crown and the appellate and super visional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now legulating 
theso high courts wore granted in December, 1865. lhe same 
Act authorized the establishment of a new high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866, 

Each of the four chartered high courts consists of a chief 
justice, and of as many judges, not exceeding fifteen, as His 
Majesty may think fit to appoint°. 

A judge of a chartered high court must be either— 

(а) a barrister of England or Ireland, or a member of the 

Eaculty of Advocates in Scotland, of not less than 
five years’ standing ; or 

(б) a member of the civil service of India of not less than 

ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge; or 

1 Sec East India (Progress and Condition) Decennial Report, 1904, pp. 58-60. 

- Bee above, p. 57. Digest, s. 96. 






SUMMARY OF EXISTING LAW 


127 


II] 


(c) a person having held judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years; or 

(d) a person having been a pleader of a high court for not 

less than ten years 1 . 

But not less than one-third of the judges, including the 
chief justice, must be barristers or advocates, and not less 
than one-third must be members of the civil service of 
India K 

Every judge of a chartered high court holds office during 
His Majesty’s pleasure 2 , and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council ". 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases 4 . 

The jurisdiction of the chartered high courts is regulated 
by their charters 5 , and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sack* courts 6 . They 
are also expressly invested by statute (24 & 25 Viet. e. 104, 
s. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to— 

(a) call for returns ; 

(b) direct the transfer of any suit or appeal from any such 

court to any other court of equal ol* superior juris¬ 
diction ; 

(c) make general rules for regulating the practice and pro¬ 

ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts b> the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriffs, attor¬ 

neys, clerks, and officers of the courts 7 . 


1 Digest, s. 96. 
r * Printed in Statutory 
6 Digest, s. 101. 


2 Ibid. 97. 3 Ibid - 99 - 

Buies and Orders Revised , vol. vi. 

7 Ibid. 10; 


Ibid. 100. 
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But these, rules, forms, and tables are to be subject to the 
previous approval of the Government of India or of the local 
government 

The business of the chartered high courts is distributed 
among single judges and division courts in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Council 2 . 

The Governor-General in Council may by order alter the 
local limits of the jurisdiction of the several chartered high 
courts, and authorize them to exercise jurisdiction over 
Christian subjects of His Majesty resident in Native States 11 . 

The old enactments requiring the chartered high courts, in 
the exercise of their original jurisdiction with reference to 
certain matters of which the most important are inheritance 
and succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws or customs, to decide 
according to the law of the defendant, are still in force, sub¬ 
ject to such modifications as have been or may be made by 
Indian legislation 4 . 

Traces of the old conflicts between the supreme court and 
the go veinor-generaAs council are still to be found in enact¬ 
ments which exempt the governor-general and the governors 
of Madras and Bombay and members of their council from 
the original jurisdiction of the chartered high courts in respect 
of anything counselled, ordered, or done by any of them in 
their public capacity, from liability to arrest or imprisonment 
in any civil proceeding in a high court, and from being subject 
to the criminal jurisdiction of a high court in respect of any 
misdemeanour at common law or under any Act of Parlia¬ 
ment 5 . Nor arc the chartered high courts to exorcise original 
jurisdiction in revenue matters G . 

Jurisclic- The highest officials in India are exempted from the juris- 
English diction of the Indian chartered high courts, but under enact- 


1 Digest, a. 102. 
1 Ibid. xo8. 


2 Ibid. 103. 
0 Ibid, 105. 


Ibid. 104. 
0 Ibid. 101. 
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ments which are still in force 1 certain offences by persons courts 

over 

holding office under the Crown in India are expressly made offences 
punishable as misdemeanours by the High Court in England. in India ’ 
These offences are :— 

(1) Oppression of any of His Majesty’s subjects ; 

(2) Wilful breach or neglect of the orders of the Secretary 

of State ; 

(3) Wilful breach of the trust and duty of office ; 

(4) Trading ; and 

(5) Receipt of presents. 

Under an Act of 1797 (37 Geo. Ill, c. 142, s. 28), any 
British subject 2 who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan bo a native prince, is guilty of a misdemeanour. 

Any of these offences may be tried and punished in England, 
but the prosecution must be commenced within five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later 0 . 

Supreme authority over the army in India is vested by law The army 
in the Governor-General in Council 4 . Under the arrangements' 111 India ' 
made in 1905 the commander-in-chief of His Majesty’s Forces 
in India has charge of the Army Department, which to a certain 
extent corresponds to the War Office in England. Subject to 
the administrative control of the Governor-General in Council, 
the same commander-in-chief is also the chief executive officer 
of the army. Under the system in force before the changes 
introduced by the Act of 1893 lie held special command of 
the troops in the Bengal Presidency, and exercised a general 
control over the armies of Madras and Bombay. Each of 
these armies had a local commander-in-chief, who might 

1 Digest, s. 117. 

2 This probably means any European British subject. See Digest, s. 118- 

3 This is the period fixed by 21 Geo. Ill, c. 70, s. 7. But the period under 
33 Geo. Ill, c. 52, s. 141, is six years from the commission of the offence 
and a shorter period is- fixed by the general Act, 56 & 57 Viet. e. 61. See 
Digest, s. 119. 

4 See ibid. 36. 
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be, and in practice always was, appointed a member of the 
governor’s executive council, and the local Government of 
the presidency had certain administrative powers in military 
matters. This system of divided control led to much in¬ 
convenience, and by an Act of 1893 (56 & 57 Viet. c. 62) the 
offices of the provincial commanders-in-chief were abolished, 
and the powers of military control vested in the Governments 
of Madras and Bombay were transferred to the Government 
of India. 

The administrative arrangements under the Act of 1893 
came into force on April 1, 1895. The Army of India was 
then divided into four great commands, each under a lieu¬ 
tenant-general, the whole being under the direct command of 
the commander-in-chief in India and the contiol of the Govern¬ 
ment of India. In 1904 one of the commands was abolished, 
and the army is now organized in three commands and two 
independent divisions, one of which, however, will probably 
be absoibed into one of the commands. 

The army in India consists, first, of His Majesty’s forces, 
which are under the Army Act, and, secondly, of the native 
troops, of which the British officers are under the Army Act, 
whilst the remainder ate under the Indian Articles of War, 
an Act of the Indian Legislature 1 . In 1905 the total strength 
was nearly 231,000 men of all arms, of whom rather more 
than 78,500 (including the British officers of the Indian Army) 
were British. This is exclusive of the active reserve, in process 
of formation, consisting of men who have served with the 
colours in the Native Army from 5 to 12 years, and numbering 
now about 24,500 men, and of the volunteers, about 32,000 
in number, enrolled under the Indian Volunteers Acts (XX of 
1869, as amended by X of 1896). 

When the Native Army was reorganized in 1861, its British 
officers were formed into three £ staff corps,’ one for each of 
the three armies of Bengal, Madras, and Bombay. The 
officers of the corps were, in the first instance, transferred 
1 Act V of 1869, aw amended by Act XII of 1894. 
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from the East India Company’s army, and were subsequently 
drawn from British regiments. In 1891 the three staff corps 
were amalgamated into a single body, known as the Indian 
Staff Corps. In 1902 the use of the term c Staff Corps ’ was 
abandoned, and these officers are now said to belong to the 
Indian Army. The number of their establishment is nearly 
3,200. They are recruited partly from young officers of 
British regiments and batteries in India, and partly by the 
appointment of candidates from the Royal Military College, 
Sandhurst, to an unattached list, from which they are trans¬ 
ferred to the Indian Army after a year’s duty with a British 
regiment in India. After passing examinations in the native 
language and in professional subjects, an officer of the Indian 
Army is eligible for staff' employment or command in any 
part of India. The officers of the Indian Army are employed 
not only in the Native Army and in military appointments 
on the staff, but also in a large number of civil posts. They 
hold the majority of appointments in the Political Depart¬ 
ment, and many administrative and judicial offices in non¬ 
regulation provinces. 

The Charter Acts of 1813 and 1833 provided for the appoint- Ecclesi- 
ment of bishops at Calcutta, Madras, and Bombay, and estaMish- 
conferred on them ecclesiastical jurisdiction and power to ment * 
admit to holy orders. These provisions are still in force 1 , 
but the bishops who have been since appointed for other 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated by the King or by the Secretary 
of State in Council 2 . 

The provisions summarized above include all the matters Subsi- 
relating to the administration of India winch are regulated ^g[ 0 y n g 10 ’ 
by Act of Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary 
appointments, and the like. 

1 Digest, ss. 110 - 112 . 


K 2 


2 Ibid. 113 , 114 . 
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The salaries and allowances of the governor-genera** 
the governors of Madras and Bombay, and of their resp ec ^ ivt; 
councils, of the commander-in-chief, and of liexxbeaxant- 
governors, are fixed by order of the Secretary of 111 

Council, subject to limits imposed by Act of Parlianxoin'k - 

Return to Europe vacates the offices of the governor' 
general, of the governors of Madras and Bombay, £** xC ^* ^ l0 
members of their respective councils, and of the com iocx £*xx<I<n" 
in-chief 2 , except that members of council can obtain 
months 5 leave of absence on medical certificate 3 . 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council 

If a vacancy occurs in the office of governor-general when 
there is no successor or conditional successor on the spot, the 
Governor of Madras or Bombay, whichever is senior in office, 
fills the vacancy temporarily 5 . A temporary vacancy m 
the office of Governor of Madras or Bombay is filled by the 
senior member of council 0 . Provision is also made for filling 
temporary vacancies in the offices of ordinary or adcLifional 
members of council. 

Absence on sick leave or furlough of persons in tbo sorvieo 
of the Crown in India is regulated by rules made by the 
Secretary of State in Council 7 . The distribution of patronage 
between the different authorities may also be regnl^btocl in 
like manner 8 . 

The administrative arrangements which have been sum¬ 
marized above depend mainly, though not exclusively „ on 
Acts of Parliament. To describe the branches of stcLm i lus¬ 
tration wliich depend not on Acts of Parliament„ but on 
Indian laws or administrative regulations, would be Tboyond 
the scope of this work. For a description of them reference 
should be made to such authorities as Sir John Str^toKoy’s 

1 Digest, s. 8o. 

2 Ibid. 82 . The precise effect of the enactments reproduced this 

section is far from clear, 

3 Ibid. 81 . 

6 Ibid. 86. 


4 Ibid. 83. 
7 Ibid. 89. 


5 Ibid. 85. 
8 Ibid. 90 - 
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excellent book on India, or the latest of the decennial reports 
on the moral and material progress of India. Only a few 
of them can ho touched on lightly here. 

In the first place something must be said about the Indian Financial 
financial system. The principal heads of Indian revenue, 8yst0IXL 
as shown in the figures annually laid before Parliament, 
are land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed (.axes, forest, registration, and 
tributes from Native States. The principal heads of expen¬ 
diture arc debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service. But during recent years the services 
grouped as commercial, namely, post office, telegraph, railways 
and irrigation, have shown a surplus, and have been a source 
of revenue and not of expenditure. The most important 
head of revenue is the hind revenue, a charge on the land 
which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere. 

The central government keeps in its own hands the col¬ 
lection of certain revenues such as those of tlie Halt Depart¬ 
ment in Northern India, the Telegraph Department, and the 
revenues of (Joorg, Ajmero, and the North-West Frontier 
Province, besides certain receipts connected with the Army 
and other services. It also deals directly with the expenditure 
on the Army and the Indian Marine, on certain military 
works, on railways and telegraphs, on the administration of the 
three small provinces whose revenue it receives, and on the 
mint, and with the greater part of the post office expenditure 
and of the political charges. 

The other branches of revenue are collected and the other 
brandies of expenditure are administered by the provincial 
or local governments. But the whole of the income and 
expenditure, whether collected or borne by the central or 
by the local government, is brought into one account as 
the income and expenditure of the Indian Empire. 

Since 1871 the relations between central and provincial 
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1800 (February is). Lord Min to. 
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finance have been regulated by quinquennial emit mein 
between the central and eacli provincial government. Under 
these contracts the whole, or a proportion, of certain taxes 
and other receipts collected by each provincial government, 
is assigned to it for meeting a prescribed portion of the 
administrative charges within the province. 

The provincial governments have thus a direct interest 
in the efficient collection of revenue and an inducement to 
be economical in expenditure, since savings effected by 
them are placed to their credit. But they may not alter 
taxation, or the rules under which the revenue is adminis¬ 
tered, without the assent of the Supreme (Jovernment. 
Subject to general supervision, and to rules and conditions 
concerning such matters as the maintenance of groat lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in adminis¬ 
tering their share of the revenue. The apportionment of 
revenue is settled afresh, every five years, after a review of 
the provincial finance. Any balance which a. provincial 
government can accumulate by careful aulmiiust ration is 
placed to its credit, but on occasions of extraordinary stress, 
as during the Afghan War, the central government has 
sometimes called upon local governments to surrender a. share 
of their balances. 

As has been said above, the governors of Madras and 
Bombay are assisted by executive councils. A lieutenant- 
governor has no executive council, but has the help of a 
Board of Revenue in Bengal, Eastern .Bengal and Assam, 
and the United .Provinces, and of a {financial (.SommisHioner 
in the Punjab and Burma. Madras has also a Board of 
Revenue. Each province has its secretariat, manned accord¬ 
ing to administrative requirements, and also special depart¬ 
ments, presided over by heads, such as the inspect oegeneral 
of police, the commissioner of excise, the director-general 
of education, the inspector-general of civil hospitals, the 
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sanitary commissioner, and the chief engineer of public 
works, for the control of matters which are under provincial, 
a,s distinguished from central management. There may be 
also special officers in charge of such matters as experimental 
farms, botanical gardens, horse breeding, and the like, which 
require special qualifications but do not need a large staff. 

The old distinction between regulation and non-regulation R e gula- 
provinces 1 has become obsolete, but traces of it remain in^ and 
the nomenclature of the staff, and in the qualifications for regulation 
administrative posts. The corresponding distinction in provmces ' 
modern practice is between the regions which are under 
ordinary law, and the more backward regions, known as 
{scheduled districts, which are under regulations made in 
exercise of the summary powers conferred by the Govern¬ 
ment of India Act, 1870 (33 Viet. c. 3) 2 . 

In each province the most important administrative unit The 
is the district. There are 249 districts in British India. dlstnct - 
They vary considerably in area and population, from the 
Simla district in the Punjab with 101 square miles to the 
Upper Khyndwin in Burma with approximately 19,000 
square miles, and from the hill district of North Arakan 
with a population of 20,680 to Maimansingh with a popula¬ 
tion of 3,915,000. In the United Provinces the district 
lias an average area of 1,500 or 2,000 square miles, with 

population of 750,000 to 1,500,000. But in several pro¬ 
vinces, and especially in Madras, the district is much larger. 

At the head of the district is the district magistrate, who Tbe^ ^ 
in the old regulation provinces is styled the collector and ma gis- 
elsewhere the deputy commissioner. He is the local repre- 
sentative of the Government and Ms position corresponds 
more nearly to that of the French prefet than to that of any 
English functionary 3 . 


1 See above, pp. 101 , 102 . 

2 See above, p. 105 , and East India (Progress and Condition) Decennial 
Report ( 1904 ), pp. 56 , 57 . 

s See Strachey, 359 . East India (Progress and Condition) Decennial 
Report ( 1904 ), p. 57 . 
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He lews assistants and deputies varying in. nuiulx**’’’ 0(h\ 
and rank, and lus district, is sub-divided for admiiu* -4 * ralivr 
purposes into charges which hear different names in <JiUVrcnl 
parts of the country. 

in most, parts of India., Imt not in Madras, district* are 
grouped into divisions, under commissioners, who td-and 
hotween the district, magistrate and his local government. 

II the district is, par cMdlmcc, the administrati’v *’ «»>«* 
ol the India,n country, the village may be said to be tho natural 
uuil. It answers, very roughly, to the English civil parish 
or Mu' continental commute, and it, is employed as 1 b«' unit 
lor revenue and police purposes. Its organization < liken; 
much in different parts of India, but it tends to I>o ;<• self, 
sullicing community of agriculturists. It has its lu-nclmau. 
who in some provinces holds small police powers; its aeeaimt- 
a.nt, who keeps the record ol: the Estate dues and mountains 
the revenue and rent rolls of the villago ; and its watflinum 
a,ml other menials. In Bengal the village system in less 
developed than elsewhere. 

Under various Acts ol the central and local 1 ml inn 
legislatures municipal and district councils have been «*siai>- 
lished in the several provinces of India with limited | rowers 
of local taxation and administration. This system of lucid 
government received a, considerable extension under the 
viceroyalty of Lord Ripen 

Rclerence has been made above to the four charter* *<1 high 
courts. But the term ‘ high court,’ as used in .1 ndinn 
legislation 2 , includes also the chief courts of those •jrn.rts of 
British India which aro outside the jurisdiction of tho char- 
teml high courts. These are the chief court of the J Hrnjab, 
established in l86(>, the chief court of Lower Burma, established 
in i()Oo, and the courts of the judicial commission.* tvs for 


,' Sou Government, of India Acts I, XIV, XV, and XX of 1883, XIII and 
XVII of 1884; Bengal Act III of 1884; Bombay Acts I and IX of jH8,i • 
Madras Ac.is IV and V of 1884. 
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()udli ;s tilie Central Provinces, Upper Burma, Berar and 
feind. The Punjab chief court has at present six judges, 
tlie .Lower Burma chief court four. The new province of 
hastox'LiL Bengal and Assam remains under the jurisdiction 
of Uxo Calcutta high court. 

■HiejBo non-chartered high courts exercise with respect 
to tdxpr oourts subordinate to them the like appellate juris- 
dietioix, and the like powers of revision and supervision, 
as aro exercised by the chartered courts, and their decisions 
are rn.ilbj ect to the like appeal to the judicial committee of 
the Privy Council. 

Tito procedure of the several civil courts is regulated by Civil 
t ,H ' £ 5 < 3 xx.cral Code of Civil Procedure, but their nomenclature, motion, 
clas«Ifioa/bion, and jurisdiction depend on Acts passed for 
(ki) different provinces. There is usually a district judge 
for district or group of districts, whose court is the chief 
civil "fca'ilbunal for the district or group, and who usually 
('Xtvrcises criminal jurisdiction also as a sessions judge. There 
are wtilbordinate judges with lesser jurisdiction, and below 
thoui fclxere are the courts of the munsif, or of some petty 
judge with a similar title. The right of appeal from these 
( 50 urt /3 is regulated by the special Act, and by the provisions 
of s. 584 of the Code of Civil Procedure as to second appeals. 

In t>lxe presidency towns, and in some other places, there 
are .a/ltso small cause courts exercising final jurisdiction in 
potty causes. 

Tlxe* constitution, jurisdiction, and procedure of criminal Criminal 
courts -are regulated by the Code of Criminal Procedure, motion, 
wliiolx was last re-enacted in 1898 (Act V of 1898). In 
every province, besides the high court, there is a court of 
sessioxxH for each sessional division, which consists of a district 
or group of districts. The judge of the court of sessions 
also* as has been seen, usually exercises civil jurisdiction as 
distriot) 3 udge. There may be additional, joint, and assistant 
hchb ions judges. There are magistrates of three classes, first, 
seeoxxcL P and third. For each district outside the presiding 
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towns there is a magistrate of the first class called the district 
magisttate, with subordinate magistrates under him Jfor 
the three presidency towns there are special presidency 
magistrates, and the sessions divisions arrangements do not 
apply to these towns. 

A high court may pass any sentence authorized by law. 
A sessions judgo may pass any sentence authorized by law, 
but sentences of death must be confirmed by the high court.' 
Trials before the high court are by a jury of nine. Trials 
before a court of sessions are either by a jury or with assessors 
according to orders of the local Government. 

Presidency magistrates and magistrates of the first class 
can pass sentences of imprisonment up to two years, and 
of fine up to 1,000 rupees. They can also commit for trial 
to the court of sessions or high court. 

Magistrates of the second class can pass sentences of 
imprisonment up to six months and of fine up to 200 rupees. 

Magistrates of the third class can pass sentences of imprison¬ 
ment up to one month and of fine up to fifty rupees. 

In contain parts of British India the local Government 
can, undei s. 30 of the Code of Criminal Procedure, invest 
magistrates of the first class with power to try all offences 
not punishable with death. 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially so empowered, magistrates 
of the second class, can pass sentences of whipping. 

A judge or magistrate cannot try a European British 
subject unless he is a justice of the peace. High, court judges, 
sessions judges, district magistrates, and presidency magis¬ 
trates are justices of the peace ex-officio. In other cases 
a justice of the peace must be a European British subject. 
If a European British subject is brought for trial before 
a magistrate he may claim to be tried by a mixed jury. 

India, as defined by the Interpretation Act, 1889 (32 
& 53 Viet. c. 63, s. 18), and by the Indian General Clauses 
Act (X of 1897, s. 3 (27)), includes not only the territories 
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comprised in British India, that is to say, the territories 
under the direct sovereignty of the Crown, but also the terri¬ 
tories of the dependent Native States. These are upwards 
of 600 m number. They cover an area of nearly 700,000 
squaie miles, and contain a population of about 62 500 000 
Iheir total revenues are estimated at nearly R x . 20,000,0001' 
lhey differ from each other enormously in magnitude and 
importance. The Nizam of Hyderabad rules over an area of 
b 3 ,ooo square miles and a population of more than n j0 oo 000 

There are petty chiefs in Katliiawar whose territory consists 

or a few acres 2 . 

The territory of these States is not British territory. Their Division 
subjects are not Bntish subjects. The sovereignty over of - so Y 6 " 
them is divided between the British Government and the ' 
ruler of the Native State in proportions which differ greatly 
according to the history and importance of the several States, 
and which are regulated partly by treaties or less formal 
engagements, partly by sanads or charters, and partly by 
usage. The maximum of sovereignty enjoyed by any of 
t leir rulers is represented by a prince like the Nizam of 
Hyderabad, who coins money, taxes his subjects, and inflicts 
capital punishment without appeal. The minimum of 
sovereignty is represented by the lord of a few acres in 
Natlnawar, who enjoys immunity from British taxation, 
and exercises some shadow of judicial authority. 

But in the case of every Native State the British Govern- General 
ment, as the paramount Power,— control by 

(x) exercises exclusive control over the foreign relations of Gover “- 
the State ; ment - 

(2) assumes a general, but limited, responsibility for the 
interna] peace of the State 

1 Rx = tens of rupees. 

\/r 4 ^°\ c ^ eta ^ s as to tlie Native States see East India Moral and 

»no?twtt2 e ° eimial T 61 ’ 0 "* ( n° 4) ’ P1X IS “ 5 ° : “ d ° n ’ the Shrill 
P • , , j • &tates see Tuppcr, Our Indian Protectorate : Lee- Warner 

w ected Primes of India ; Strachey, India, ch. xxiv; Westlake, Chapters ov 
Principles of International Law, ch. x; and below, chapter v 
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(3) assumes a special responsibility for tlie safety and 

welfare of British subjects resident in the State • 
and 

(4) requires subordinate co-operation in the task of re¬ 

sisting foreign aggression and maintaining internal 
order. 


Centre 1 It follows from the exclusive control exercised by the 
foreign British Government over the foreign relations of Native 
ldationo. StatcB, that a Native State has not any international exist¬ 
ence. It does not, as a separate unit, form a member of 
the family of nations. It cannot make war. It cannot enter 
into any treaty, engagement, or arrangement with any of 
its neighbours. If, for instance, it wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
but by means of rules or orders framed by an officer of the 
British Government on the application of the parties to the 
dispute. It cannot initiate or maintain diplomatic relations 
with any foreign Bower in Europe, Asia, or elsewhere. It 


cannot send a diplomatic 

State. It cannot receive 


or consular officer to any foreign 
a diplomatic or consular officer 


from any foreign State. Any attempt by the ruler of a Native 
State to infringe these rules would be a breach of the duty 
he owes to the King-Emperor. Any attempt by a foreign 
Power to infringe them would be a breach of international 
law. Hence, if a subject of a Native State is aggrieved by 
the act of a foreign Power, or of a subject of a foreign Power, 
redress must bo sought by the British Government; and, 
conversely, if a subject of a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must proceed 
through the British Government. Consequently the British 
Government is in some degree responsible both for the pro¬ 
tection of the subjects of Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers when within the territorial 
limits of Native States. And, as a corollary from this respon- 
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sibility, the British Government exercises control over the 
protected class of persons in each case. 

The British Government has recognized its responsibility 
for, and asserted its control over, subjects of Native Indian 
States resorting to foreign countries by the Orders in Council 
which have been made for regulating the exercise of British 
jurisdiction in Zanzibar, Muscat, and elsewhere. By these 
orders provision has been made for the exercise of jurisdiction, 
not only over British subjects in the proper sense, but also aver 
British-protected subjects, that is, persons who by reason 
of being subjects of princes and States in India in alliance 
with His Majesty, or otherwise, are entitled to British pro¬ 
tection. And the same responsibility is recognized in more 
general terms by a section in the Foreign Jurisdiction Act, 

1890 (53 & 54 Viet. c. 37, s. 15), which declares that where any 
Order in Council made in pursuance of the Act extends to 
persons enjoying His Majesty’s protection, that expression 
is to include all subjects of the sevoral princes and States 
in India. 

The consequences which flow from the duty and power Power to 
of the British Government to maintain order and peace in maintain 
the territories of Native States have been developed at length Pea ° e ‘ 
by Mr. Tupper and Sir William Lee-Warner. The guarantee 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresponding guarantee 
to his subjects against intolerable misgovemment. The 
degree of misgovernment which should be tolerated, and 
the consequences which should follow from transgression of 
that degree, are political questions to be determined with 
reference to the circumstances of each case. 

The special responsibility assumed by the British Govern- Special 
ment for the safety and welfare of British subjects, whether £gg“£ 
English or Indian, within the territories of Native States, British 
involves the exorcise of very extensive jurisdiction within fn Native 
those territories. The territories of British India and of the Statcs ‘ 
Native States are inextricably interlaced. The territories of 
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Subor¬ 

dinate 

military 

co-opera¬ 

tion. 


Excep¬ 

tional 


the Native States are interacted by British railway lines, 
postal lines, and telegraph lines. British subjects, Euiopean 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise. Tor 
each Native State there is a British political officer, represent¬ 
ing the civil authority exercised by the paramount power, 
and in each of the more important Staten there is a resident 
political officer with a staff of subordinates. Detachments 
of British troops occupy cantonments in all the more impor¬ 
tant military positions. 

Tor the regulation of the rights and interests arising from 
this state of things an extensive judicial machinery is required. 
It varies in character in different places, and its powers arc 
not everywhere based on the same legal principles. Tor the 
proper control of the railway staff it 1ms sometimes been 
Found necessary to obtain a formal cession of the railway 
lands. In other cases, a cession of jurisdiction within those 
lands has been considered sufficient. The jurisdiction exer¬ 
cised in cantonments has been sometimes based on the 
extra-territorial character assorted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the residencies 
and other stations occupied by political officers 

The duty incumbent on Native States of subordinate 
co-operation in the task of resisting foreign aggression has 
been recognized and emphasized by arrangements which 
were made during Lord Buffering vicoroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make them fit to 
take the field side by side with British troops. Other States 
have engaged to furnish, transport corps. The total number 
of these contingents is about 17,500 men. The officers and 
men are, to a great extent, natives of the State to which they 
belong, but they are inspected and advised by British officers 2 . 

The result of all these limitations on the powers of the 

1 See below, Chapter v. - Straehey, India, p. 451. 
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Native Indian States is that, for purposes of international position 
law, they occupy a very special and exceptional position. indian V 
c The principles of international law, 5 declared a resolution of States, 
the Government of India in 1891 1 , ‘have no bearing upon the 
relations between the Government of India as representing 
the Queen-Empress on the one hand, and the Native States 
under the sovereignty of Her Majesty on the other. The 
paramount supremacy of the former presupposes and implies 
the subordination of the latter. 5 


1 Gazette of India, No. 1700 E, August 21, 1891. 
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